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CASES. reported in 1 4 the former Folumies, and 
der fence heard m Appeal. Wia 9s 
830 - „ enen ne 
£2. 1e. NN 

BEFORE THE LORDS COMMISSIONERS OF 
:» APPEAL IN TO ng 


bende Wepper _ Nov. oa 9% iis. 
Argo, Smith, 6th May 1o2ꝛ· - + Affirmed, 
Betſey: Murphy, 22d June 1799 Affirmed. 
Cape of Good Hope, 24th May oy \- + Affirmed. 
Columbia, Weeks, 12th Auguſt 1801 +-Afﬀermed. 
Conqueror, Tate, agth March 180z - Affirmed. 
Edward, Bartlet, 24th November 1804 - Affirmed. 
Eenrom, Frontier, 27th March 1802 - Affirmed. 
Embden, Meyer, roth February 1800 -. Afﬀirmed. 
Graaf Bernſtorff, Belmer, 23d April 1803 Affirmed. 
Haabet, Vette, 16th Auguſt 1803 - Afirmed. 
Harmony, Bool, 1 ith July 1803 - Afirmed. 
Henric and Maria, Baar, 7th Aug. 1807. Affirmed. 
Joſephine, Fiſh, gth July 1803 . Affirmed. 
Maria, Paulſen, 2d July 1802 - Affirmed. 
Nancy, Joy, 17th December 18:2 - Affirmed, 


a 1 5th April 1803 - Affirmed.” 


as tothe reſtitu- 
tion of the Ship 5 © Reverſed. 


Orion, Cuſhing, 29th March 1804 - Affirmed. 
Perſeverance, Sneydan, 10th Aug. 1893 Affirmed. 
Rendſberg, Nyberg, 11th Aug. 183 - Affrmed. 
— Ith Feb. 1808 - Affirmed. 

I4 Roſalia, 


CET. 

Roſalia and Betty (a) th May, 180 = Affirmed. 
ZSuſa, Haſſey, 19th March 1803 - Affirmed. 

row Anna Catharina, Mahts, 15 Dec. 1805 Affirmed. 


* * * . 
& enV 10 any 


BEFORE THE JUDGES DELEGATE, ". 


187% Hah: 2 


IN CAUSES CIVIL AND MARITIME. en g 


Betty Cathcart, Gilleſpie, 1ſt July 1800 Aﬀrmed,” 
La Dame Cecile, Barret, 2 1ſt July 1808 A e. 
William, Beckford, 24th Nov. 1801 - - Affirmed: | 


© | 
I . (e. +4 A 
180 3 0 * 


* — ith _ 
— 


| 1 


4. * * 


(a) Affirmed in principle by the Ro. alia and Betty, * | 
6th Moy, 1802, in which the Lords of Appeal held; that the 
„„ carrying outwards with falſe Papers, would affect 8 i 
Cargo, with Condemnation. 


| . A LIST of Caſes of Blockade, "OW on Appeal ban f the 
bam. . = = High Ne N 1 


Names of Caſes. Caſes reported, Blockade. 


—_— 
— 
LE _— 

, \ 


Adonis, Gottſchalk 

ZFolus, Zubecke- 

America, Burger 

Frederick, Graham Ju 

Genet, Barrett 
Gute Erwartung, Gay - 

— We Gauſſel 
acob Zachaiias, 

72 ru. Ste, f Kt 
onge Neletta BP bras 
rene; Lubben K Jn 

Maria Margaretha, 1 

Neptunus, Ewaſt - 

Neptunus, Hayſes + 

Nra Sra Del Buen Viage 

Ocean, Parker 

Patrioten, Wolff . 

Poſten Hyll 2 

Spes, Cornelis 

Stadt Copenbagen, Freekes 

Vigilantie, Haryers - 

Unverhoft, Cornelis 


Vol. V. pag. 256, 21 July 1897, 
5 ; - fa 2, une 1807. 
- — une 1807. 
” - | 1 July — 
2 BR 24 June 180 
Vol, VI. pag. 7 Auguſt ya 
nt = [Hove | | (i | ut ee e. 


1. 5 LA; 1 18 June 4809, 
Aged 


y & 4th Auguſt 1807. 
7 i Jay e es; 


24 — 45 

Agreed. 
24 June 1807, 

+1807; - 

| 15 ny 1807. 
21 Ju bath Augun * 
4 Auguſt 1807. 
24 June 1807, 


„ 


| Vol. VI, Pag. 76. 


5 bas 


Vol. III. t.297 | 


vad. V. pag. 96. 


— * 
2 1 1 1 


* „ 
D 
— 


The following Caſes were appealed on Queſtions of Blockade, but were 
condemned on the 17th July 1806, as Enemies Property, on the breaking 
out of Pruſſian Hoſtilities. 


- 


July 17th, 1806. 


Aolus, Schmidt Oadeſte Wilhelm, Runhut 

- Folus, Zubecke Triton, Boehm 

() 2 Adm, Calypſo (a), Schultz Twee Gebroeders, Alberts 
Rep. P · 298. | 
Harmina, Muir Twee Gebroeders, Gerdes 
Huiſmans, Welvaett Tee Gebroders, Wybres 
. 

Neptunus, Veen | Vreden, Ordt 


t The Tables of Dates of Hoſtilities, Blockades, &c. inſerted in 
the former Volumes of theſe Reports, have not been retained: 
in this Volume, as the ſeveral. Notifications. of that 2 705 
which have iſſued from the commencement of the war in 1 80g. we 


—— 


have been collected, and publiſhed ſeparately. | ER l ARE 
For the ſame Reaſon the Orders of Council, referred to in =” LY 

Volume, have not been printed e 7 as. = alſo may be 

"panes. in that * 5 e bee seid Dar age 


77 197151117 1 ERRATA; Part I. Vol. 6. s to eds T adT A 


Page 1 14 read proprietory <= ISA any 
— 49 — 23, tranſpoſe, to that effe&, t6 line 24 (after nothing | "Er" EY 
63 — 19; for * concernet?; read *:concerted? 1 28. Jbl 2107 al 
— = 37 — 6, from bottom, for © penalty” read c 2 PR | | : RN : g 
— — 3, from bottom, inſert fother before way” II ED On nw 
— 93 — 2, for © a certain” read © the* | ; : 
— 99 — 18, for * diſtin&tion” | readF-iftribution?: ! ee N20 avert 
— 4 —. 5, _ _ for each 3 read both parties , . 
antes 4 
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- 324 a. — — — + #/ &S © © - - 
« ©* * 0 - =; ; 7 1 
7517 ct ara, Nan vas. flo 
ET Www a Te 9 ; = 4 * #® = _ _ © > P — 3144 S« 1 F 
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Page 226, line penult, inſert © nor under before © any* Toi Rollo eat gi hor 


— 22s — 19, for © there” read “ their” 


— 287 — 4, from bottom, dele (a)—and in the margin for c «(ay infere 


© (bY Scobel ut infra 


— 325 — 11, (note dele *« only* 
— 343 — 3, from bottom, fur © 39th" read © 35th? 
— 387 — 11, inſert of“ before © which,” and after * not” infert # take? 
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R E POR T 8 
OF | 
. 
ern IN THE 


HIGH COURT OF ADMIRALTY, 
&c. &c. &c. 


LA FLORA, KLEIN. | 2 


Als was a caſe ariſing on a claim for a cargo of tnrugions AN 
Spaniſh wool given by Mr. Lewis, of London, un- whe reſtitu 


paniſh woel, 


on 
der the inſtructions 4th of September, 1803 (a). Sep . 1803, 
ſignee Fact of, 
The conſignment, 
— 1 
ed e7's 
F — not 
ſuſicient. 


—_—_— — — 


(a) Whereas we have thought it expedient to protect from cap= 
ture and condemnation, wool, the growth and production of Spaing 
laden on board ſhips belonging to any State in amity with us, and 
coming conſigned to any merchant of our united kingdom: The 
commanders,of our ſhips of war and privateers are hereby required 
and enjoined not to detain or moleſt any veſſels belonging to any 
State in amity with us, on account of their having on board any 
wool, the growth and production of Spain, and coming conſigned 


to any merchant of our united __ And in caſe * ſuch 
VOL. Ys wo 


* 


7 
CASES DETERMINED IN THE 


La The ſhip's pes expreſſed a Nüination to Embden; 5 
ren and the maſter and other witneſſes examined in prepa- 


— — — 


— HEE 


Merck 4thy ratory, deſcribed the voyage to have been to Embden. 
. 


| | On the part of the Captor, The King's Advocate and 
I Robinſon argued Tt at the inſtructions under which 
the claim was given, required an actual deſtination 

to this kingdom; that the only deſtination which was 

to be collected from the original evidence was to Emb- 

den, and if any other was now averred, it was contra- 

dicted by the papers and the depoſitions, and that it 

7 could not be ſet up in oppoſition to all the prepara- 

tory evidence. . 


In ſupport of the claim, Laurence argued—That it 
was not ueceſſary to give any deſcription of goods 
claimed under theſe inſtructions ; that it was ſufficient, 

Leif they were conſgned to a Britiſh merchant ; that 
| the goods were actually conſigned to this country, 
though the clearance was made out for Embden, and 
the neutral maſter ſeeras to have thought himſelf 
bound to ſupport the repreſentation given in his 
papers. It was prayed that the Court would not 
hold this claim concluded by the oſtenſible deſcrip- 
tion in the original evidence, but that it would permit 
other proof of the actual conſignment to be ſupplied 
from the correſpoadence of the ſhippers. 


* 18 


wool fo laden and configned, ſhall be brought for adjudication 
before any of our Courts of Admiralty, we hereby direct that 
the fame ſhall be forthwith liberated, upon a claim being given for 
it, by or on behalf of the merchant to whom it is conſigned; 
notwithftanding the exiſting hoſlilities, or any other hoſtilities 


which may take place, 


J Upcaxtte. 


HicH COURT OF ADMIRALTY. 3 


” funromenT. HERD 7 
TY Sir W. Scott. — The Croun, kite to the negeſs Fr084- 


. 
K 


fities of Britiſh commerce, has iſſued inſtructions, 34 wu, 
that wool coming from Spain, and conſigned to mer- 18.8. 
chants of this country, ſhould be reſtored on the 
claim of the confignee, and not only reſtored, but 
fortheith reſtored, intimating by that term a deſire 
that as little interruption as poſſible ſhould be given 
to the importation of articles of this kind. It has been 
contended on the part of the captors to be an in- 
flexible rule, that no claim ſhall be admitted in oppo- 
ſition to the depoſitions and the ſhip's papers. Ir is a - 
general rule undoubtedly, but not without exception. | 
In the Curacoa caſes, the property was deſcribed to 

zelong to merchants in Holland, by the depoſition of 
the maſter, as well as in the ſhip's papers; yer on 
proof being made that the real intereſt belonged to 
perſons in Switzerland, and that it was going under a 
general courſe of trade, for 1heir actual account and, 
riſt, though documented in Dutch names, claims were 
admitted on behalf of the Swiſs proprietors, and that 
property was finally reſtored. It is not, therefore, an 
inflexible rule as to property. Then how is it as to 
deſtination? It is admitted by the captors, that the 
papers muſt be ſimulated, ſince no clearance would 
de allowed to the ports of an enemy. The queſtion | 
would come to this, then, Whether the mere circum- * 
ftance of a maſter adhering to his papers, under what 
may be conſidered as a kind of /hip-merality, ſhould, 
exclude the claim of Britiſh merchants, who are in 
fact the confignees? I think that would be to attri- 
bute too much to his evidence. I ſhall permit this 
claim to be verified; and that as little time as poſſible : 


— be loſt, in Bmg caſes, I ſhall dire& that thg 
_—_ - vilh 
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bills of lading and the verification may in FIRE be 


| annexed, in the firſt inſtance, to claims given under 


theſe inſtructions, It may not be 1 improper to obſerve, 
however, that merchants engaged in this trade, muſt 
take care to give their maſlers explicit inſtructions, 
as to the conduct which they ought to purſue on be- 
ing brought in, that they ſhould diſcloſe the truth. 
without reſerve or apprehenſion ; becauſe, although 
this caſe, ariſing at the very beginning of the war, 
may be entitled to ſome indulgence, it does not fo:low 
that the Court will think it equally proper to continue 
the ſame indulgence in all future caſes. 

On the 2oth March, this caſe came on again upon 


| proof of the actual conſignment, to be extraded from 


the ſence of the Spaniſh * (a). 
On 


l The followi ing extracts will explain the ma ment of 
the Shaniſb ſhippers, and the nature of the obſcurity in which the 
tranſaQion firſt preſented itſelf: 

18, Dec. 1804 We have only time to confirm to you 
qur laſt of the 13th inſtant, w hereof a copy accompanies this, and 
ro ioform you, that in conſequence of the declaration of war be- 


tween the two powers, we ſhall be under the necellity of altering 


the deſtination of Captains E. 17a/eman and Olfert Olferts Klein, 
who will be documented as if they were bound to Zndden, to the 
conſignment and for account and riſk of Mr, Louis Sethe, but 
their real deſtination will be to your place to ydur conſigument, 
which you will communicate to the underwriters of our wools.” 


6 Jan. 1805. * The meaſures adopted by this government, in 
tonſequence of the declaration of war with your iſland, and he 
exiſting ſtate of the commerce in this province, which has plunged 
the merchants into the greateſt diſtreſs, prevent the tranſactions 
of buſineſs with that confidence which took place during other 
wars, and which, in the preſent caſe, deprive us of the means 


hitherto reſorted to for the exportation of wools. The Gorern- 


went which has recently prohibited all direct and indirect com- 
werce with your Kingdom, and the vigilance of 2 Royal Judge 


3 inveſted 
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05 the part of the claimant, Laurente contended, - LI 
„4. 


That the expreſſions in theſe letters ſhewed i ina very . 


| March 14th, 
* 1 ö 6: "vip 8 1805. 


inveſted with the execution of ſuch order, involves us in the 
greateſt confuſion as to the deſtination ' of Captain Ort Offer, 
Klein, of the Pruſſian veſſel Flora. 8 

« We chartered this veſſel under a colourable deſlination for 
Emden, but actually for Southampton, agreeable to the conſtant 
practice, the ſeparate obligations which the captains were in tho 
habit of contracting, conſtituting the ſecurity of | real: deſtines 
tion, but which it was, ngt prudent to demand under the preſent 
rigorous circumſtances, and, which would inevitably expoſe | us to 
danger. | | 

« This extreme inconvenience has induced us to depart fron 
the ſyſtem adopted in other times, being obliged to leave to the 
courteſy and will of the captain the performance of the origi. 
nal Gmulated affreightment, or the perfomance of the one appear; 
ing by the ſhip's papers. 

“ Impreſſed with apprehenſion of ſuch ne we told 
Captain Klein, we were unable to furniſh him with aiy other 
inſtructious, in the conſequence of exiſting circumſtances, than 
thoſe of proceeding to his actual deſtination of. Zmabden; but that 
he knew his primitive obligation, and that in the event of his put- 
ting into any of the ports of your iſland, he ſhould'adriſe-you. 
Our language on taking leave of Captain lei, and: he himſelf 
feeling the rigour with which he was treated, inpreſſed upon the 
faid captain the motives which compelled. us to explain ourſelves 
in that tone, without leaving him ignorant that our intentigne 
were, that he ſhould put in at one of your ports. We know not 
whether this captain will perform his engagement or not as. 
man of honour; although it is to be apprehended that he. wi 
proce:d direct to Embaen,. ſeeing himſelf whichout any Gigned 
obligation to the contrary ; and ſhould the ſame ppen, we have 
this day written to Mr. Louis Sethe, in order th he may immedi- 
ately, on the receipt of the two hundred and thirty-ſix bags on 
board the veſſel under the command of Captaiv Xe. forward 
them to you under his neutrality, ayailing himſelf of the firſt veſſel 
he may wiſh to carry them,” 


B 3 | ſtrong 
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1 ſtrong light the conſtraint under which the parties aGed, 
e e that it was evidently the intention, and the original de- 
"March 14:h, ſign of the voyage that the deſtination ſhould be to this 

15% country; but even if it could be ſuppoſed that the 
veſſel would have gone, under any miſapprehenſion 
of the maſter, to Embden in the firſt inſtance, the effect 

of the actual conſignment to this country would not 

be defeated, fince it was in evidence alſo that the 
ſhipper had given orders for the weol to be ſent for- 

ward, en ſuch a contingency, by an ulterior conſign, 

ment to the perſons claiming as con/egnees under the 
inſtructions; that the effect of an ulterior conſign- 
ment had been in many inſtances, eſpecially in colonial 
caſes, held to be the ſame, as an'original conſignment, 

and that the parties were entitled to the equity of 


the ſame conſtruction in the preſent caſe. 


On the part of the Capior, the King's Advocate, and 
Robinſon. —The deſtination and conſignment to which 
the inſtruftions allude, muſt be a preciſe and actual 
configninent, and capable of being ſubſtantiated in 

proof. It is ſcarcely poſſible to ſuppoſe a caſe of this 
kind, that ought not to be ſupported in one of 
theſe modes, either by the ordinary formal evidence, 
or if that is prevented, by ſome proof of ſecret agree- 
ment between the ſhipper and the maſter, which 
would lay the maſter under an obligation to come 
. to this country, in oppoſition to the oſtenſible deſti- 
nation expreſſed in his ſhip's papers. If ſuch a con- 
tract had been ſhewn, although the maſter had de- 
parted from it, it might be ſufficient to eſtabliſh an 
actual conſignment in law, which ſhould not be de- 
feated by any act of deviation on the part of the 
maſter, 
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maſten But in this caſe, as it is now diſcloſed, the 
charter- party was made for a voyage to Embden-: The 
intention of the ſhipper is leſt on that ground : The 
maſter was under no obligation”. to come to this 
country; and he has declared in his depoſition, 
& that he had no ſuch intention, but “that he was 
bound to Enbden; and ſuch ſeems to have been the 
apprehenſion of the ſhipper himſelf. If the original deſti- 
nation cannot be ſupported in point of fact, as little can 
it be maintained in point of law, that a conſignment to 
this country by «/terior de/tination, after the goods had 
been imported into Hbden, would be protected under 
the terms of the inſtructions. As an order of council, 
relaxing for certain purpoſes the ordinrry rule of law, 
it muſt be ſtrictly taken, and with great ſimplicty, as 
to its obvious ſenſe. When that is ſatisfied; it is not 
to be extended farther to comprehend caſe that can 
only be brought within the terms by the help of re- 


mote inference, and a greater latitnde of interpretation · 


It would be ſufficient io refute this mode of conſtruc- 
tion, to ſuggeſt that the grant could not be carried 
into effect, without ſuppoſing a previous inquiry into 


the ſtate of our Navigation Laws; ſince it is an ob- 


vious objection to ulterior deftination generally, that 
by the very outline of our Navigation Laws, goods 
are in many inſtances inadmi/ivlz in that courſe when 
the direct importation would be allowed. lt is now 
ſaid that the prohibition as to this article, ariſing. from 
the Navigation Act, was relaxed by a ſtatute almoſt 
immediately preceding theſe inſtructions, (Aug 805); 
but the poſſibility of ſuch an inveſtigation being ne- 
ceſſary to eſtabliſh the legality of the ulterior deſti- 
nation im each particular caſe, afcr.'s a preſumption, 
that it could not be the intention of the order to im- 
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poſe that difficulty on the Court, and to identify and 
confound things fo different, as a direct and circuit- | 
ous deſtination ef Spani/> wool from Spain to this 
country. The argument derived by analogy from 


colonial caſes, will not ſupport ſuch a conſtruction. 


In thoſe caſes the rule, as to ulterior deſtination, -has 


been adopted only as a check upon ſchemes. of frau- 


dulent deſtination, that have been concealed under 
the pretence of an immediate deſtination to a 
neutral port, Even in thoſe caſes it has been va- 
ried and modified by fight circumſtances, as by 
an actual in. termixture with the commerce of the in- 
tervening port, even when the capture took place on 
the ulterior part of the voyage. This is a caſe only 
of a deſigned and probable ulterior deſtination at moſt. 
In ſuch a caſe the rule, as applied in the colonial caſes, 
would ſcarcely reach to identify ſuch a purpoſe with the 
actual de/tination, without ſome evidence of fraud ap- 
pearing in the former ſtages of the tranſaction. Would. 
the effect be neceſſarily the ſame, ſo as to induce a 
belief that both modes of conſignment muſt have 
been viewed in the ſame light? Evidently not. As 
long as the deſtination is required to be direct to this 
country, and is left to be ſubſtantiated 'by the 
evidence of the maſter, a guard is provided againſt 
abuſing this relaxation, to ſupply the manufaQures 
of France or Holland. The intereſt of the maſter as 
to his freight affords a controul over his conduct; 
but if the goods are to be allowed to go firſt to Embden, 

ſuch an oſtenſible purpoſe would afford them a pal. 
ſage to that port, without moleſtation, and they might 
then be ſent on afterwards in perfect ſecurity for the 
ſupply of the manufactures of the *** 


JUDGMENT. 
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Sir William Scett.—The intervention of hoſtilities — 3 
has thrown upon the parties, and upon the Court 13.5. 
which has to decide queſtions of this nature, con- 
ſiderable difficulties. It is impoſſible not to feel the 
importance of encouraging the importation of Spaniſh 
wool, for the ſupply of our manufactures. At the 
fame” time That encouragement cannot properly be 
given by erroneous judgments here; it muſt be de- 
rived from proſpeCtive regulations elſewhere, and from 
a higher authority. The order of council directs the 
reſtitution of Spaniſh wool, ©* con/igned to this country.” 
But the fact now turns out to be, that this cargo was 
conſigned to Emiden, not only oſtenſibly, but ac- 
cording to the private underſtanding of the ſhippers, 
who ſay, „that they had given inſtructions to per- 
ſons there to receive the cargo, if it ſhould actually 
arrive at Embgen.” The maſter alfo ſays abſolutely 
that he ſhould have gone to Embden;” and unleſs 
I could hold to the extent contended in argument, 
{that a circuitous ulterior deſtination to this country, 
either in the ſame ſhip, or in other ſhips, is to be con- 
ſidered in law as one identical conſignment, I fear it 
is out of my power to bring the caſe within the provi- 
ſions of the order of council. How far it may be proper 
to allow farther relaxation, or what conſiderations may 
interfere with ſuch an extenſion of the indulgence, is 
a queſtion of policy, which it may not be very eaſy to 
decide immediately, and which it would not become this 
Court to decide, or even entertain in the firſt inſtance. 
One conſequence of ſuch an extenſion may be eafily 
foreſeen, that if ſuch a circuitous voyage was to be 


allowed, Spaniſh wools might with great ſecurity find 
their 
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their way into France and Holland, for the ſupply of the 
manufactures of thoſe countries. I cannot but think, 
therefore, that Government would pauſe in ſanction- 
ing ſuch an interpretation, till it had maturely weighed 
all the conſequences. that might be expected to reſult 


from it. It is my duty, however, to conſider only, 


whether the words of the order can be ſuppoſed to 


embrace ſuch a caſe; and my opinion is, that they 


cannot. There is, I think, ſome force in the argu- 
ment which has been drawn from the ordinary bearing 
of. the Navigation Laws. An act of relaxation has, I 
know, paſſed for the importation of certain articles of 


Spaniſh produce from other ports; but whether. wool 


is ſo admitted, I cannot immediately take upon myſelf 
to determine. Looking to the whole circumſtances of 


this cafe, I am induced to conſider it as one, which 


„ za, 
13. 5. 


Negifru's Re- 
pott F. Cp ht 
Rate of Ex- 
pences - Objec- 
tions over-tulcd, 


has not yet met the attention of Government, and 


which does not come under the order of council. Under 


that view I feel myſelf bound to reject this claim. 

[ Specific claims were afterwards given for the prin- 
cipal part of this ſhipment for Mr. Sethe of Embden, 
and for Britiſß merchants, and thoſe claims were 
reſtored. ] 


THE ANNA CATHARINA, LAUREL. 


HIS was a cafe on an objection to the report of the 
Regiſtrar and merchants, with reſpe& to the allow- 
ance of freight and expences decreed on a former day. 
The objection ſtated in the Act of Court was to 
the following effect: That this ſhip was taken on 
the 7th Avg:y/t 1798, being part of the ſecond Stwedi/p 
convoy; 
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convoy; that divers farther proceedings were lag, RES 
and on the 28th Fuly 1806, the Judge pronounced =1n«. 

freight, and expences to be due to the claimant to the " a_ 
time of the order for farther proof; that on the 6th 1805. 
December 1803, the ſhip and cargo were condemned; 
that the Regiſtrar and Merchants have ſince made 
their report, and allowed the wages and mainte- 
nanee of the maſter and crew only for 324 days, 
whereas, they ought to have allowed from the 7th 
Auguſt 1798, the time of capture, until the 8th Augu/ 


1799, the time of the order for farther proof, being 
366 days; that only two ſhillings per day was allowed 
for the maintenance of the maſter and mate, and one 
ſhilling per day for the maintenance of each of the 
crew ; whereas the allowance to the maſter-ought to 
have becn three ſhillings and fixpence per day, to the 
mate two ſhillings per day, and to each mariner one 
ſhilling and three-pence per day, according to the 
rates which were adopted by His Majeſty's Govern- 
ment, in the allowances made for the maintenance of 
the maſters and crews of the Swedi/h ſhips detained 
under embargo in the year 1801. The Act of Court 
farther objected, that the allowance of ten guineas 
for the extra expences of the maſter was too little; 
laſtly, that the chain hire is allowed only for 324 
days, inſtead of 366 days as afore· mentioned. 


6 


On this jlatement, Laurence and Swabey contended 


to the effect of the plea, that the allowance ought to 
be increaſed, | 


The Regiſtrar ſtated the grounds on which the : 
report had been framed, viz. that the Regiſtrar and x 
Merchants, being apprized that the freight had al- 
ready been paid by His Majeſty's Government, had 
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dedutted fo much time from the period of detention 
as it would have required to have delivered the oye 


at Li Yoon, the original port of deſtination. 


| Court. I am of opinion that this dedudion, as to 
the freight, is properly made; and that no reaſon is 


ſhewn to induce the Court to diſturb that part of the 


report. [As to the allowance to the maſter and the 
mate of two ſhillings per day, The Court aſked whether 
that was not a rate of conſiderable ſtanding ? and inti: - 
mated an opinion that three ſhillings per day might 
not, according to the preſent value of money, be too 


much.] 


The Regiſtrar ſaid That the allowance of two 
ſhillings was the ordinary rate between claimant and 
captor; that it had prevailed for a conſiderable time; 
that if it ſhould appear to the Court not to be ſuffi- 
eient, it ſhould be conſidered alſo, with reference 


to the uſual rate of demurrage of ten ſhillings per ton 


per month, which in a late caſe (a) [ Louiſa Alber- 
tina, 


— 


* 


(a) The objection to the report in that caſe ſtated, that it was 
the ſum allowed thirty years ago, when proviſions and wages were 
cheaper, and when tranſports were hired at ſeven or eight, aud at 
moſt ten ſhillings per ton, whilſt, in the laſt war, thirteen and fif- 
teen ſhillings had bcen given, and in the preſent war, ſixteen 
and eighteen ſhillings ; that in ſome Americeg, caſes, the Regiſtrar 
and Merchants had allowed fifteen 'ſhil lings —Mr. Winthrop, 
one of the Merchants, obſerved, that this allowance to Ameri- 
can ſhips had been made, in conſideration that they uſuaily.paid 
higher wages, and employed more men than Swediſh veſſels ; that 
the Louiſa was a Swediſh ſhip of 250 tons, with a crew of ſixteen 
rien, rather more than the 1 which Swedifh ſhips 

uſually 
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x * 


tina, 17 Dec. 1804. ] was held to be ſufficient ; 3 3 

if the rate of ſubſiſtence was increaſed as a zeneral _—_ 

rule, it would diſturb the rate of demurrage. | Aptill 84, 

„ 

Court. —In the Loviſa, it is true, I did not think £ 

proper to alter the rate of demurrage, under the circum- 

ſtances of that caſe; but J certainly did not mean to 

expreſs any opinion as to the propriety of adhering to 

that rate, as 2 general rule. It rather ſeemed to 

be a matter that might require farther conſideration. 

What I ſhall do in the preſent inſtance, will be to 

allow the maſter ſomething more for his extra ex- 

pences, and confirm the report generally on the other 

points. Three guineas ordered to be added to the 

allowance of extra expences. 


RESOLUTION, SraPLEtcn. | | A 


His was a queſtion as to the intereſt of three par- cizure, und · 
ties, aſſerting themſelves to be fole captors, as to, 2 
furidry parcels. of French property captured on a nd ng 


Voyage from Monte Video to Havre de Grace.  fofficient, &:. 


It appeared in erate that the ſhip, being an 
American veſſel, had been ſtopped on the 28th of 
September, in latitude 41 N. longitude 32 W. from 


— 
* — 


uſually carry; but even in that caſe, the rate appeared to the mer- 
chant, to be a ſuſſicient allowance. The Regiſtrar obſerved, that if 
an alteration of the general rule was deemed neceſſary, it would be 
defirable, that it might be ſtill fixed at a general rate, on an ave- 
rage calculation. The Court confirmed that report, ſaying that 
it might be proper to the the general queſtion farther conſidera. 
tion. 1 he Regiſtrar now ſaid, that ſince the caſe of the Louiſd 
the merchants Had tried the allowance of ten ſhillings per ton by 
ſeveral: rules, and were ſtill of opinion, that it was a ſufficiend 
allowance for Swrdiſo N 2 even in the * mer . 

2 le 
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Raz0LvTION. Laue, by the (a) Mary privateer, and had been ext: 
"tn, - , mined, and that two men were put on board for the 
:005 ' purpoſe of conducting the veſſel, according to the 
aaffidavit of the maſter of the Mary, into an Engliſh 
port. In the preparatory depotitions it was ſtated, 
that the maſter ef the Mary only requeſted the 
American maſter to take on board thoſe two men for 

the purpoſe of founding a claim to ſhare in the cap- 

ture, if the veſſel ſhould be captured by any other 
cruizer in a ſubſequent part of her voyage, and 
brought to adjudication. That the American maſter 
continued in poſſeſſion of the papers, and in the na- 
vigation of the veſſel during the whole voyage; that 

it was not his intention to go to an Engliſh port; and 

that he was actually ſteering for Havre at the time of 

his detention, 22d of October, by his Majeſty's ſchooner 

the Pickle, in lat 1 N. long. 17 W.“ It was ad- 
mitted, on this part of the caſe, in the aſfidavit of the 
aſſerted prize-maſter of the Mary, that at the time 
when the Pick/e came up, he was apprized of the in- 
tention of the American maſter to proceed by force to 
Havre de Grace, and that he begged protection and 
aſſiſtance from the Picłle, and obtained a ſupply of 
men, who finally brought the vefle] into P/ymouth, 

A ſecond party, claiming to have made the origi- 

nal capture, was the St. Andrew privateer, of 
Greenock, who fell in with the veſſel on the 6th of 
Ockober, in lat. 39 deg. 55 m N. long. 28 deg. 25 m. 

W. from Lond:n, examina her papers, heard the 
reiation which was piven on the part of the Mary, 

and put one man on and as — under an 


_—_— 
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(% The Maur . the St. Andrew appeared to be mer- 
chant ſhips going d Amr, — aud the 727 Lucien having letters of 


Bar que. ; : 
"BE aſſerted 
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afferted promiſe from the American maſter “ That he 
would go into Falmouth.” The preparatory depoſi- , 
tions deſcribed this man to have been put on board as 
prizeema/ter ; though as to the ad of poſſeſſion and 
management of the veſfel, the evidence of the ſeveral 
parties was in direct contradiction. In the ſubſequent 
part of the voyage, this veſſel was met, on the 22d 
of October, in latitude 41 N. 17 W. by the ſchooner 
Pickle, who put a ſufficient number of men on board, 


and brought her into port. 


On the part af the Pickle, the King's Advocate and 


Robinſon From the ſituation in which the veſſel was 


found, when the Pickle came up, having French pro- 
perty on board, and two parties of Engliſhmen, aſſert- 
ing different claims, and imploring aſſiſtance from an 
apprehenſion of a reſcue, it became a neceſſary act of 
duty, on the part of the ſchooner, to take poſſeſſion of 
the veſſel, and ſend her in for adjudication. When the 
claims of the ſeveral parties weretraced back, it appeared 
from the evidence of the maſter, that thefirſt ſeizure of 
the Mary was only proviſional, and contingent, for the 
Purpoſe of founding a claim on any ſubſequent a&t OF 
capture being made by other parties, to whom it might 
be leſs inconvenient to ſpare a fufficient force to com- 
plete an effectual ſeizure, If this capture was con- 
tingent only, the pretenſions of the S:. Andrew could 
not be of a higher nature, /nce only cue man was put 
on board from that tip, and the firſt appearance given 
for her wyas only in the character of join/-captor. Sup- 
poſing the poſſeſſion taken prior to the ſeizure by the 
Pickle, to be of this contingent nature only, it was in- 
ſufficient to found the intereſt of prize, as it was an 
act deficient in the intention, and animus capiend}, If it 

Was 


ts 


RESOLUTION» \ 
Aprit 41, 
1805. 


16 


Rrzouu7199. wag to be contended, that the capture was abſalute in 
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virtue of the promiſe of the American maſter to ſubmit, 
it is worthy of conſideration how far a ſecret agreement 
of that kind, could be deemed a proper foundation for a 
a right of prize. The right of prize is a compulſory 
right, to be diſtinctly exerciſed and effectually enfced. 
Many of the conſequences reſulting from it de- 
pend upon the preciſe character of the aQ itſelf, 
The legal reſponſibility for the capture was meant to 
attach on the actual poſſeſſion, It is not to be left 
to this kind of compromiſe, which would have the 


effect of introducing a mixed ſtate of things, in which 


the maſter, pleading to be exonerated from his origi- 
nal reſponſibility, by the reſtraint put upon his courſe, 
aid the captor not being in actual poſſeſſion, and 


claiming from that cireumſtance to be exonetated 
from the effect of any accident or miſmanagement, 
there would be no party on whom the obligation and 


reſponſibility of the law would attzeh, in the manner 
in which the law ſuppoſes it to attach, as a conſe- 
quence of full and complete poſſeſſion. Captors have 
no power to exact ſuch a promiſe from neutral 


veſſels; and the effect of ſuch promiſes would be in- 


jurious to the public intereſts of the country, by the 
inſecurity in which the perſons ſo put on board muſt 
neceſſarilybe placed. This mode of capture ſeems there- 
fore not to fulfil the intentions of the law, either 
with .reſpe& to the property detained, or the public 
POLICY of the country, under whoſe authority the 
right of ſeizure was exerciſed. The ſituation of 


the property, and of the ſeveral parties, will be to be 
conſidered as if no ſufficient and complete act ef cap- 


ture _ been made, prior to * ſeizure by the Picks, 


PS WE * 
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the Pickle, under * ſeizure. 


On the part of the firſt * Arnold and Jenner 
eontended— That the act done by the Mary was not 


fairly repreſented in the preparatory depoſitions. That 
it could not be ſuppoſed to be a mere contingent pur- 


poſe, which, if the event of meeting with another 


Engliſh cruizer ſhould fail, could only produce the 
effect of carrying the perſons ſo put on board into a 


French port, and to a French priſon. That the act of 


capture was abſolute. That the force by which it was 
effected was immaterial. That the duties of a neutral 
maſter obliged him to ſubmit to the conſequences of 


lawful capture. That the Maſter in this inſtance did fo 


ſubmit in promiſe at leaſt. That it was by no means in- 
credible that he ſhould enter into ſuch an engagement, 
as it would be immaterial to him, whether he received 
his freight in a Britiſh or in a French port. - That the 
prize-maſter of the Mary was not ſuperſeded, but con- 
tinued in command of the veſſel, and was proved to 
have been inſtrumental in hiring the pilot who brought 
the veſlel into port. 


On the part of the St. Andrew, Laurence contended 
— That there was no reafon to diſcredit the account 
given in the preparatory examinations. That the firſt 
ſeizure was only contingent. That it might be a new 
queſtion how far ſuch a ſeizure could veſt a joint. 
intereſt in a ſubſequent capture by another cruizer; 
but that the ſeizure of the St. Andrew was not of that 


nature. It was a complete and abſolute ſeizure, and 


was ſo deſcribed in the depoſitions of the maſter, who 
vol. VI, 0 ſtates, 


"i 


; | RevotuTION, 
and the whole intereſt of prize will therefore veſt in * 


i 
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n ſtatgs, that on the 4th, of Ockalen ſhe wagidetained 
0 ah, by the St. Andrew, when a prize maſter wag, put an 
Mos. board; with directions to carry her into Falmouth.” 
And the prize-maſter of the 87: Andrew was the, per- 

ſon. who. actually directed the courſe of the veſſal. 

This fact was more particularly proved by the act of 

his keeping a journal of her courſe, which was ready 

to be produced. The account given of a: deviation 

from the intended courſe to Falmouth: was untrue, and 

could not indeed admit of any proof, ſince the: laſt 

ſeizure by the Pickle was made in latitude 41, at that 

period of the voyage when the actual courſe. to the 
northward muſt have been-nearly the fame, whether 

the veſſel was iteered under an intention of going to 

an Engliſh port, or to Havre de Grace, the aſſerted 


port of original deſtination. „ 


— — 
— — — 
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Sir Milliam Scott. — This was an Americas ſhip, wich 
ſome French paſſengers and French property on board, 
ſeized ona voyage from Montevideo to Havre dt Grace, 
and brought to Plymouth by the King's ſhip. the Pickle, 
At the time of the ſeizure there were on board. three 
perſons, no part of the crew, but aſſerting themſelves to 
de prize. maſters, put on board by two privateers, which 
| had fallen in with this veſſel in the earlier periods.of 
her voyage. It appears that the Agent of the Pickle 
brought in the papers, and proceeded to take. ths 
preparatory examinations, before Smith the prizes, 
maſter of one of the privateers, was. allowed to coma 
on ſhore; and that . Smith. was afterwards impreſſed 
and — out of the way. This repreſentation, is 


made on, the afidayits to Mr. Delacombe,. the deen 


* — — „ 
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of cke Mary, and is not cbntradicted. I is a fact, rarer 


therefore wich 1 muſt take to be true and one Ane vr 
which tends to give no very favourable impreſſion df 3. 
the caſe, on the part of the Pickle, It was tlie evident 
duty of che perſons proceeding - to adjudication on 

behalf of the Pickle, to have taken eare that no obs 

ſtruction was thrown in the way of this perſon; to- 

prevent him from coming . forward to aſſert the in- 

tereſt of his ſhip. Inſtead of that, the prize -· maſter 

is foreibly prevented from aſſerting his claim. This 
cireumſtance alone would deduct very materially 

from the effect of the examinations; and there are 

other cireumſtances which go farther, to deprive 8 
them of all credit. The account given by the 

Aiizritan maſter is, © that he was firſt detained by 

the private ſhip of war the Mary; that the com- 
mander, John Roalf, deſired the deponent to take 
two of his crew on board, to give the Mary a 1 
Hare of the capture, ſhould the ſaid ſhip be after- 
wards" detained. by any other ſhip of war, which 

he, this deponent, conſented to, but never gave them 

the command or direction of the faid ſhip.” The 

affidivit-of the maſter of the Mary gives a very dif- 

ferent repreſentation of the matter: It ſtates, that 

ke opened the letter delivered to him, and finding that 
the French property on board was not ſo trifling as had 

deen repreſented; he reſolved to ſeize; that the ap- 

pearer;-: Henry Smith, was "immediately put on board 

as: ptinesmaſter, with a certificate of his ſituation, and 

alſo Cage Night, a mativier of and belonging to the 

fait private ip of war, with orders to make the firſt 


Engliſs port in the Channel; that this appeatef, J. Roa, 
er any more mem om board, by reaſon that tho 
| 2 American 


90) 
| RusotvT10n®; American crew expreſsly promiſed: to TREES ED 
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the prize-maſter.” On the truth of:theſe different 
accounts the whole caſe will depend. Now, with 


regard to the aſſerted capture by the Mary, the fiſt 


conſideration is, whether the fads ſtated, in the maſter's 


affidavit are credible : I ſhall afterwards have escaſion 


to obſerve what is neceſſary to conſtitute! capture. On 


the queſtion of fact, I ſee no incredibility; if it 
had appeared, as it was repreſented in argument, that 
the Mary had at firſt relinquiſhed the purpoſs of ſela- 


ing, on a ſuppoſition that the amount of te French 


property on board was too inconſiderable to induce 


her to ſeize, and that no eircumſtances afterwards 
” tranſpired to lead to an alteration of that /purpoſe:; 
there might have been reaſon to maintain, that no 
act of capture was intended by putting the two men 
on board; but the maſter ſays, © that he only ected 
to think the value of the property not'/ifficient, and 
-profeſſed an intention of leaving it, for the purpoſe 
of obtaining more evidence of what was actually on 
board.” In that view of the caſe, I cannot but think 
that the letter, which was committed to his care to be 
forwarded to America, did contain matter that might 
naturally induce him to ſuſpect that the French property 
on board was not ſo inconſiderable, ſince the terms are 
not confined to any ſmall Parcels only but ſay gene- 


rally, * we. have French property on board. I do 
do not ſee, therefore, that there is any thing incredi- 


ble in this repreſentation. But it is ſaid that the con- 
duct purſued was ſuch as never could enter into the 


mind of any man, to put two perſons unarmed on board 


a ſhip, to take her acroſs the Atlantic into a | Britiſh 


port, in oppoſition to the reſiſtance which they muſt 
expe& 
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expect to encbunter, if not frum the American maſter eee -1 
himſelf, yet certainly from the Frenchmen on board, a gh, 
who were more in number than themſelves. Un- 1 
Aoubtedly it was not a very prudent meaſure; it was, 
perhaps, an act of raſſi confidence; but when I con- 
ſider that᷑ the neutral maſter acquieſced by his own ac- 
count; in taking two men on board, and that it 
might naturally be indifferent to him whether he went 
into an Engliſb or a French port, I cannot think that the 
att is of ſuch a nature as to be altogether improbable. It 
is true that a cruizer has no right to compel neutral 
maſters to make a promiſe of this kind; but if they 
chooſe to enter into ſuch an engagement, the neutral 
nation ſuſtains no injury from it; and it is fully com- 
petent to the maſter of the privateer to act under it. 
It is a mere queſtion of prudence whether he will truſt 
to the word of the neutral maſter, or whether he will 
take the more effectual precaution of putting a ſuffi. 
cient force on board. As to the objection, that the 
papers were not taken into the immediate poſſeſſion of 
the prize-maſter, or that the navigation of the ſhip 
was left to the neutral maſter, I do not ſee that either of 
theſe circumſtances are material. The papers remained 
on board the ſhip, and it is by no means neceſſary io 
conſtitute a prize-maſter, that he ſhould take upon 
- himſelf the navigation of the veſſel. It the ſhip had 
voluntarily come into a Briti/h port under this engage- 
ment, and proceedings had been inſtituted in this Court 
on the pait of the firſt captor, I am not aware of any 
legal objection that ſhould have prevented the Court 
from condemning the French property on board as 
clawful prize to the Mary, On this part of the caſe, 
I do not ſee that there is either any incredibility, or 


e 3 | any 
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Recon rer. any illegality, i in the account given's of the Gaffakbon, 

| nes, ac, by the maſter of the Mary. Then let us Took # the 

4805. caſe as it ſtands upon the preparatory depoſſtiohs. 
The Anerican maſter ſtates on his examination, 'whi 

I am always to remember was taken in the abſence of 

Smith, that the two men were put on. board, '6hly 

for the purpoſe of founding a claim. to ſhare in any 

capture that might be afterwards made,” The fact 


CNEL 
itſelf appears to me to be incredible, that two "men 


| N-ouli be put on beard for that purpoſe, Ifen it 
could not poſſibly have any ſuch effect ; and as 0 the 
eredit of the maſter, who admits himſelf to have been 

concerned in this ſcheme, what. reliance can 1 place 
on him as a witneſs? By his own repreſentation It was 
afraudulent act, in which he concurred to givea claim 
of joint capture where no right whatever exiſted z, and 
his itle to credibility 1 is not much mended, by oblerv 


o 
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| = be has 0 inde. It is alſo utterly improbable that two 
| Pe. ſons ſhould allow themſelves to be made the inſtru- 
ment of ſuch a ſcheme: ſince it would be little lefs 
| than au act of inſanity in them, as Britiſh failors, to 
| go on board with a chance of being .carried into 
B Havre, there to enjoy all the luxuries of a French 
: priſon, Who can find faith enough to believe 
ſuch a repreſentation ? I proſeſs I cannot. I am 
under the neceſlity of giving credit to the account 
contained in the affidavit of the maſter of the Mary ; 
And though the privateer had no right to compel ſuch 
an engagement, if the neutral maſter voluntarily pro- 
miſed to go into a Britiſh port, without more force 
being put upon him, I am of opinion that the act of 
ſeizure under ſuch eee would be fully ſuffi. 

cient 
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puts an end to the caſe on the part of the ſecond p 5.— 
vateer: If force was all that was required to make! 
firſt, ſeizure complete, it would be impoſſible to _ 
more effet to the one man put on board from this ve a, 
than to the two which had been before put on board 
from the Mary. Then, the only queſtion that remaips 
Is, as to the King's ſhip, Whether ſhe can fuſtain a 
claim of capture, or an intereſt of any other kind? 
The capture I have already pronounced to have been 
made before; but I think there is enough diſcloſed in 
the evidence to ſupport a claim of falvage on behalf 

of the Pickle. The prize-maſter of the Mary admits 
ce that he had been informed of an menen of the 
Anerican maſter, to carry the veſſel into Havre, and 
5 he applied to the captain of the Pickle for aſſiſt- 
ance.“ This is in effect an admiſſion that the capture 
a is part would not have been complete without the 
aid ol the ſchooner. It is, I think, ſufficient to found 
an intereſt in the nature of a ſalvage claim; and I ſhould 
have been diſpoſed to conſider this claim more liberally, 
if the proceedings had not in the firſt inſtance been 
carried on in the abſence of the prize- maſter of the 
Mary, and for the purpoſe of eſtabliſhing a title of 
capture, which I have pronounced not to have been 
well founded. The value of the property condemned 
is ſtated to be about C. 1, 100. I ſhall pronounce” for 
a lalrage, of C. 200, with EXPENCE*, 
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Title of property 
Lien, en 
freight, and par- 
cel of goods 
pledged for 

the payment of 


the purchaſe 


money of the 
ſhip, not ſuff- 
cient to found a 
claim in a Prize 
Court, 
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1 was a queſtion reſpecting the title of property 


in ſome goods, and alſo on the freight (a) of a 


N 


ſhip, feld at Buenos Ayres by an American to a Spaniſh 


merchant, for which the purchaſe money | had not been 
4 paid, 


— 
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(a) The claim was given “ for Meſſrs. Brown and Co. of Pro- 
viderce, as che true and lawful ſole owners of 750 bales of tallow, 
and alſo for 250 bales of tallow ſkipped on board the ſaid ſhip at the 
time of the capture, and the freight of the ſaid ſhip, to the extent 
of ac, ooo dollars, with expences, or ſo much thereof as the ſaid 
750 bales of tallow ſhall not produce, for which the'ſaid 2 50 bales 
of tallow and freight were pledged in part payment of the ſaid ſhip.?? 
The ſpecial affidavit of Zberezer Hill Carey, introducing the claim, 


ſtated, © that the ſbip had been built at Providence, in the month 
of April 1800, for Meſſrs. Brown and Ives, John Corlis, and 


Thomas L. Halſey jun. That the ſata ſhip failed from Providence 


in the month of June, under the command of Daniel Olui y, for Am- 


' flerdam; from thence to Loudon, and from London to Rio de Plata, 
where ſhe arrived in March 1801, and then went to tho port of 
Euſenada. That the ſaid Daniel Olney finding no probability of 
procuring freight, ſold the ſaid ſhip to a Spaniard at Buenos Ayret, 


named Don I homas Antonio Romero, for the ſum of 40,000 dollars, 
which ſum was to be paid in London in two inſtalments— the ſirſt 
20,000 dollars on or before the 2d of January 180g, in order to 
ſupply funds for which the ſaid 7 homas Autonio — covenanted 
to ſhip,. and did actually ſhip on board the ſaid ſhip 750 bales of 
tallow, conſigned to Thomas Diclaſon and Co. of London, the 


agents and correſpondents of the aforeſaid American owners of the 
ſaid ſhip; and alſo agreed to deliver, and did deliver to the ſaid | 


Daniel Olney, on account of the ſaid owners, the bills of lading for 


the ſaid goods, to be forwarded to their correſpondents in London, 
in order that they might demand and receive the ſame on its arri- 
val, to whom the ſame were forwarded accordingly, and are now 


in their poſſeſſion, and it was agreed that the ſaid 7:0 bales of tal- 
low 
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paid, but was to be ſatisfied out of the proceeds of a I - 


quantity of _ N 7 on board this 
veſſel for ſalee 33 dpi Loy | 


I bo. 


Sir Wi Main Scott. — This ſhip appears to have been 
originally an American veſſel, ſold to a Spaniſh mer- 
chant at Buenos Ayres, and ſeized on a voyage to this 
country, documented as belonging to a Spaniſh mer- 
chant, and failing under the flag and paſs of Spain. A 
claim is given on behalf of the former American pro- 
prietor, in virtue of a lien which he is ſaid to have b 
retained on the property, for the payment of the pur- 
chaſe money; but ſuch an intereſt cannot, I conceive, 
be deemed ſufficient to ſupport a claim of property in 
a Court of Prize. Captors are ſuppoſed to lay their 
hands on the groſs tangible property, on which there 
may be many juſt claims outſtanding, between other 
parties, which can have no operation as to them. * 
ſuch a rule did not exiſt, it would be quite impoſſible 
for captors to know upon what grounds they were 
proceeding to make any ſeizure. The faireſt and moſt 
credible documents, declaring the property to bag 5 | 
to the enemy, would only ſerve to miſlead them, if 
ſuch documents were liable to be over-ruled by liens 


** — 


— 


low ſhould be inſured by the ſaid agents of the American mil 
to whom orders were ſent by the ſaid Daniel Olney to have the fame . 
ſo inſured. And it was farther agreed, that the ſaid agents of the 
American merchants having received the ſaid goods, and. ſold the 
ſame, ſhould pay the overplus which there might be over and above. 
the ſaid 20,000 dollars, the premium of inſurance thereon, and all © | 
coſts and charges reſpecting the ſame, to the ſupercargo of the 
ſaid Romero, on board the ſaid Ship. 

which 
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. which could not in any manner come to fheirknow- 
. ledge. It would be equally impoſſible far the Court 
____ which has to decide upon the queſtion. of property, to 

” admit ſuch conſiderations... The doQtine of liens de- 
pends very much on the particular rules of juriſpru- 
dence, which prevail in different countrirs. To de- 
cide judicially on ſuch claims, would require of 
the Court a perfect knowledge of the Law of Cove- 
nant, and the application of that law in all Countries, 
under all the diverſities in which that law exiſts, 
From neceſſity, therefore, the Court would be obhged 
to ſhut the door againſt ſuch diſcufſions, and to de- 
cide on the ſimple title of property, with' ſcarcely any 
exceptions, Then what is the propnietor's character of 
the ſhip. She is deſcribed as the property of the (pu- 
niſo merchant, Mr. Romero. She is ſailing under the 
Spaniſh flag, and is fully inveſted with the Spanish 
character, not oſtenſibly only, but actually, and in 
the real intention and underſtanding of the parties. 

| She had been ſold to Mr, Remers ; but it is ſaid that 
| a part of the purchaſe money had not been paid. . That 
Ii objection can have little weight, ſince it is a matter 
| ſolely for the, conſideration of che perſon who ſells, 
to judge what mode of payment-he will accept. He 
may conſent to take a bill of exchange, or he may 
rely on the promiſſory note of the purchaſer, which 
may not come in payment for a conſiderable: time, or 
may never be paid. The Court will not look to ſuch 
contingencies. It will be ſufficient that a legal transfer 
has been made, and that the mode of payment, what 
ever it is, has been accepted. Upon this view of 
the principle upon which the Prize Court has always 
acted, the ſhip muſt be conſidered to have been le- 
gally transferred, and muſt be pronounced ſubject to 

condemnation, 
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condemiidtion? as Spmiſh property, which-will diſpoſe 
of that part of the claim which prays for an indemni- 
fication to be allowed out of the freight. Then as to 
the title of property in the goods, which are ſaid to 
have been going, as the funds out of which the pay. 
ment for the ſhip was to have been made. That they 
were going for the payment of a debt, will not alter 
the property There mult be ſomething more. Even 
if bills of lading are delivered, that eirumſtance will 
not be ſufficient, unleſs accompanied with an under. 
ſtanding, that he who holds the bill of lading is to 
bear the riſk of the goods, as to the voyage, and as 
to the market to which they are conſigned; other- 
wiſe, though the fecurity may avail pro tanto, it can. 
not be held to work any change in the property. It 
is ſaid that the ſhipper had covenanted to pay twenty 
thouſand dollars in London, and that to ſupply the ne- 
ceſſary funds, he covenanted to ſhip, and did actually 
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Tue 
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ſbip theſe goods, conſigned to the correfpondent of the 


American merchant in London. That might be mere 
matter of arrangement as to the conveniende of the 
parties, but it can found no title to property, unlefs 
it was done: with a full transfer of the aceount and riſk 
at the ſame time—Who was the ſhipper, not the Ame- 
rican but the Spaniſh merchant? He configns the 
goods to the care of the houſe in London, and if they 
had been loſt, the loſs would have fallen upon him, 
The perſon in America could exerciſe no dominion 
over them he could not direct the conſignment to be 
made to the houſe in London. That the tranſaction 
was ſo conducted, was mere matter of convenience 
and accommodation, but can make no difference as to 
the principle on which the queſtion of property is to 
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be conſidered. It is ſaid alſo that the itpdts had 
agreed to ſend the bills of lading to the perſon in 


America, that he might forward them to his corre- 
ſpondents in London, to enable them to receive the 


proceeds ; and it is intimated that the goods were in- 
ſured by the correſpondents of the perſon in America, 
but it does not appear how, or in what character; it 
could not be as American property, I conceive;' becauſe 
it is quite clear that the riſk of the market! was to fall 
on the Spaniſh ſhipper. The merchant in London was 
to pay whatever might exceed 'the demand of the 
perſon in America, to Mr. Romero ! ard not toithe 
claimant in America—No title' of property is conveyed 
to the American merchant, but a mere intereſt in the 
goods in queſtion, under the form in which the tranſ- 
action then ſtood. Suppoſe that the ſhipper had 
thought proper to have paid for the veſſel in any other 
manner, it was clearly 1 in his power to have made ſuch 


a provition ; and it could nct then have been main- 


tained that the perſon in America would have retained 
any intereſt, much leſs any title of property in the 
goods. Upon this view of the claims, which have 
been given in the alternative, as to the amount, of the 


purchaſe money of the ſhip, I am of opinion that the 
title of property in the ſhip had been effectually trans- 
ferred, and that no title of property in the en of 


tallow * been __ CRT oo 


In the fame caſe, a „en queſtion aroſe, on, a 
claim of. Joas Joze de. Souxa Viana, a Portugueze Mer- 
chant of Rio de Janeiro, for 400 marquetas of tallow 


ſhipped on board this veſſel prior to the declaration 


of hoſtilities. 
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05 the part of the captor, the King's Advocate con- 
" ended: That the claimant was barred by the Partu- 


gueze treaty of 1654, which eſtabliſhed the privilege of 


free ſhip, free goods, and contained alſo the correſpond- 
ing ſtipulation, that property on board the = of an 
my ſhould be lawful prize. 


on this | objeflion the Court expreſſed a doubt—Whe- 
ther this article of the treaty could be fairly applied to 
the caſe of property ſhipped before the contemplation 
of war, 'and before the veſſel herſelf had acquired a 
hoſtile character The Court obſerved that it did not 
follow, that, becauſe Spaniſh property put on board a 
Portugueze ſhip, would be protected in the event of 
the interruption of war, therefore Portugueze property 
on board a Spaniſh ſhip ſhould” become inſtantly con- 
fiſcable on the breaking out of hoſtilities with Spain: 
That in one caſe the conduct of the parties would not 
have been different if the event of hoſtilities had been 
known. The cargo was entitled to the protection of 
the ſhip generally by the ſtipulation of the treaty 
even if ſhipped in open war; and à fortiori, if 
ſhipped under circumſtances {till more favourable 
to the neutrality of the tranſaction. In the other 


caſe there might be reaſon to ſuppoſe, that the 


treaty referred only to goods ſhipped on board 
an enemy's veſſel, in an avowed: hoſtile cha- 
racter; and that the neutral merchant would have 
acted differently, if he had been apprized of the cha- 


rafter of the veſſel at the time when the mou were 
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Blockade, falſe 
de ſtinat ian 
Devia jon to the 
vicinity ot a 
blockaded port 
— Excule over- 
ruled — Con- 
demnat ion. 


1 ſubſequent day (3 iſt May), having dee 


CASES DETERMINED; IN THE 
Tbe Court took time to conſider the træaty, and on 


rated, directed this claim to be reſtored (at 
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ins was one of ſeveral ſhips with cargoes Kane 
T and brandy, oſtenſibly deſcribed in the Thip's pa- 
pers to be bound from Bourdeaux to Enbuen, but 
taken amongſt the Flemiſh Banks, under a ſuſpicion. 
that they were endeavouring to pet into or” As it 


_ 


(a) The Dutch treaty 1674. which eſtabliſhes the rule of fs 
ſhip, free goods, and makes all property on board a ſhip of the 
enemy, good prize, contains a farther proviſion on this hedd, Ar- 
ticle 8, ; and leſt any damage ſhould by ſurprize be done to the 
one party being at peace, upon the firſt breaking out of the war 
with the other party, it is provided and agreed, that a ſhip be ; 
longing to the enemies of either party, and laden with goods of 
the ſubjects of the other, ſhall not by its infection render the ſaid 
goods liable to confiſcation, in ęaſe they were laden before the expi- 
ration of the terms herein-after mentioned, after the declaration or 
Publication of any ſuch war, &c. (See alſo the treaty of Commerce. 
at Utrecht, Art. 27. Treaty between Holland and America, Of. 

1782.) So in the caſe of the Falcon, Atkins, in which the ſentence 
of the Council of Prize at Paris, was exhibited. The ſentence of 3 
the Conſul at Leghorn, which had condemned the cargo belonging: i 
to a merchant of Leghorn, © as being on board an Engliſh ſbip,” was 43 
reverſed, with theſe obſervations : 

« With regard to the grain which compoſed the cargo of the 
Falkon, it failed from Alexandria in Egypt for its deſtination, 1 & 
May 1803, 1 Floreal, 15th year, conſequently 20 days before the 
declaration of war, which could not even be foreſeen in ſo diſtant 
a country. The Council therefore. accords the Reſtitution of the 
cargo the 6th Gemina!,” 15th year,? 
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was a queftian tutning upon points of nautical judgment N urnexi- 
and e the Court was, at the requeſt of th 
captors, attended by two 4 of the Trinity * * 
Houſe. 


On the part of the Captara, the King's Advocate and 
Arnold. —This is one of ſeveral veſſels, being nine 
in number, laden with wine and brandy, and bound 
on an oftenſible deſtination to Embden, but which 
were all taken about the ſame time amongſt the NHemiſb 
Banks.-. In ſome of them a deviation to Fluſhing 
under various pretences has been avowed ; but the 
greater part were found making deſperate attempts to 
get into Q&end, and though warned off by our cruizers, 
they {till perſiſted to lie on the coaſt, till gun- boats 
could come out to their aſſiſtance, whilit the batteries 
on ſhore and the horſe artillery of the enemy were 
employed for their protection. Such a combination 
of endeavour. to get theſe cargoes into O/end, ſtrongly 
points to the intereſt which the enemy had in the 
ſupply. of articles of this deſcription, for the -uſe of 
. their.armies. in that country. This is the general out- 
line of the whole claſs. The particular evidence 
of the preſent caſe affords additional proof of a 
8 with Oftend. It appears that a Mr, Willen 
f Ot end, had been inſtrumental in hiring the crew of 
this veſſel, which is a circumſtance not unimportant in 
itſelf, and becomes more material, as it tends to con- 
firm the evidence of the pilot, who ſays, on his exa. 
mination, that Mr, JF. of Qfend, was to ſend lighters 
from, ſhore to receive the cargo. The papers all 
purport a deſtination to Enbden, but it is admitted 
that the ſhip was lying at anchor within the S/room- - 
ſand, about a mile and a half from O/fend. It wilt 
5 be 
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not proſecute his voyage Is i Wc po 


come to an anchor for the 1 1 of 
carry him to that port. 


| leaky,: and he had Webs" to 72 


0) Hit 
ere Pr EMiINeED MX IN THE 
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FE 


very mouth” of a _— 
of ſome circumſtance "be 


: 1ſt, that the 5 05 Inform 
Nb that the ems was Fall C 5 


21000 


Ain 1 


| bat 
true, they could not avail it in Point of lay 


would not prove that there * Wag any n 1 5 ity,of. Gerl. 
ing ſalely and excluſively to Oftend. Ihe maſter, ought 


to have made choice of ſothe other $--4 NN Which he | 


might have gone Without incurring the ſame im- 
putation of deſigning to wiolate a blockade:; But 


the very fact of an intention of going; 10 Flushing, 


by ſuch a courſe, is, as it is ſuggeſted by näutical 


men, wholly incredible. A veſſel being in a:leaky 
condition, would naturally have avoided the Memiſh 


Banks, as a ſituation of farther, danger and if qhe 


had wanted a pilot, ſhe would have gone on, and have 


borne down after ſhe had got paſt Blankenberg, In- 
ſtead of purſuing ſuch a .courley: this. Veſſti e is Bane 
within a mile of O/tend, and at anchor with 
board. It is ſuggeſted by thoſe who are well 4 
with the coaſt of Oftend, that a ſhip in a leaky condi- 
tion would have run greater danger by approaching 
that port; and-it is not to be believed. thät à Filot 


' would have brought the veſſel to anchor thei, wi Pi 


view of carrying her on to the port of Phgbing” Ti. 
Pilot, indeed, contradicts the whole of this e 
7 2. * 217 os - Pe "mn E 
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Lince, he ſays, © that the cargo was: to bedelivered 
into üghktert to be carried to O/end,” and that ſup- 
poſitiot is ly confirmed by the connexion, which 
the merchant of Ofend appears by the papers to have 
lud with the management of the voyage. As to the 
'Teaky condition of the veſſel, and the eredit of the 
mite} in making this repreſentation, it appears on in- 
ſpection that the veſſel made only fix inches of water 
in twenty · four hours, and that ſhe was cleared by the 
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pumps in a very ſhort time; that part of his excuſe, 


therefore, is completely contradicted. As to the other 
pretext, that the Eems was full of ice, that will not 
afford means of contradiction of ſo preciſe a nature. 


from Embden on the 25th February. 


On the part of the Claimant, Laurence 
on the effect of the evidence, as to the ſituation of 
veſſel and the, intention of running into O/tend, and 
contended, that if the veſſel had cone to anchor in an 
open road with a deſign of going on, it could not, on 
principle of law, be deemed a violation of the black: 
ade of that port. | | 


In dh the King's Adored faid, that the ſhip had 


FR 


But it is underſtood that the Eem was: cleared before 
this time, and that a veſſel arrivedat the port of London 


anchored in a ſituation, where, at day. light, ſhe 


would have been under the protection of the batteries. 


Nur. 


Sir William Scott. — This is the caſe of a ſhip RY 
on a profeſſed deſtination to Embden; but the fact is, 
chat ſhe was ſeized in Ogend Roads, Every witneſs 
uſes the ſame expreſſion, . Offend Roads,” and 1 
underitand the ſituation of the veſſel to have been at 

vol. VI. | D . Ro 
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no great diſtance from that port. The term, Read, 


Vil | 
1 /  NzvrTrALt- 


undoubtedly, is not a word of very definite meaning; 


there may be roads which have no immediate contiec- 


tion with any particular port, as the Downs. Other 
Roads are fo connected with particular ports as almoſt 
to form part of them; and theſe two deſcriptions of 


Roads may be ſubject to very different conſideratics. 
If a ſhip comes into the Downs, which is the common 


paſſage and HICHWAY to the German ocean, and to 
different parts of Europe, it would not be at all jul᷑ to 
infer from the mere coming there that ſhe is neceffarilß 
coming to a Britiſh port. But if the Roads are of the 

other ſpecies, there is then reaſon to conclude that a 


ſhip comes there with a view to ſome communication | 
with that particular port. 


From the deſcription given of the Roads of Oftend, 
they are, I think, to be taken as being of the latter ſpe-. 
cies. The ſhip was lying within a ſand, and within the 
proteQion of the batteries, and in a place, as I con- 
ceive, where ſhips of large burden are uſually unlivered 
by lighters, as the more commodious method of deliver- 
ing their cargoes at Offend. If I am correct in that view, 
a ſhip going there, muſt be conſidered as in the port 


of Oftend ; ſince, for the purpoſe of enforcing a 


blockade, it is not neceſſary to reſtrict the meaning 
of the word port to the limits of the particular local 
port regulations, which may not extend beyond-the 


pier-head. A belligerent is not bound to that reſtricted 


ſenſe of the word. If the ſituation of the veſſel is 
within the protection of the batteries, and in a place 
which veſſels uſually frequent for the purpoſe of un- 
livery, and from which importation into Ofend- can 
ſafely be effected, and is not unuſuall y Hecked, it would 
not unreaſonably be held to be a part of that port. 

But 
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Bus! will take the cafe, as if the veſſel wwas, not In the Srorabis 
h port but only near to it. It comes then to be confi- 3 5 
.dexed how far a neutral ſhip has a right to anchor in ne 
uch a. ſpot, where ſhe may have an opportunity ok 1505. 
» Iipping into the blockaded port without moleſtation.. It | 
Vill net be neceſſary in the preſent cafe to lay down a 
” . general principle on this point, but Iam diſpoſed to agree 
. to a poſition advanced in argument, that à Belligerent 
is not called upon to admit, that neutral ſhips ean inno- 
cently place themſelves in a ſituation, where they may 


with impunity break the blockade whenever they 
- pleaſe. If the Belligerent Country has a right to im- 
poſe ablockade, it der. be juſtified in the ey 
means of enforcing that right; and if a veſſel could, 
under the pretence of going farther, approach, cy 
pres, eloſe up to the blockaded port, ſo as to be ena- 
bled to flip i in without obſtruction, it would be impoſ- 
ble that any blockade could be maintained. It would; 
I think, be no unfair rule of evidence, to hold as a 
' preſumption de jure, that ſhe goes there with an inten- 
tion of breaking the blockade; and if ſuch an infer- 
ence may poſſibly operate with ſeverity 1 in particular 
| caſes, where the parties are innocent in their inten- 
tions, it is a ſeverity neceflarily connected with the 
rules of evidence, and effential to the effectual exer- 

Ciſe of this right of war. 
Ido not, however, lay down the general rule on the 
> Preſent occaſion, as I think it is not rendered neceſſary 
dy the circumſtances of the caſe. I will take it on the 
point contended for, that notwithſtanding the ſuſpicions 
- - ariſing from the nature of the ſituation, it might ſtill be 
opento the parties, to ſhew the innocence of their inten · 
tion * clear and ſatisfactory evidence, and to exonerate 
D 2 themſelves 
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6 themſelves from the penalty of the law. We will ſup» 
rer. poſe the queſtion to be only'as tothe innocente of in- 
— ntion : To determine that, I muſtconſider the mo. 
. Ges nel for the courſe which fas been Puffüed? 
Is vage was originally ti Entden;y” What Pro. 


A * 


| Aduced che deviation? The maſter in — — | 
i 2047 4M 
i 


ſtates, © that the ſhip's courſe was directed towards 
Eriblen till the 6th of Febritary;" when ſtie ſpoke a 
ſmall veſſel, which informed them that the Behr ws 
ful-of ice, whick induced him to g to Nu to xet 5 
2 Ppflot, as it was neceſſary, on dci of he Water 
made by the ſhip, that ſhe fhoufd Be taken Tito A place” 
of ſafety.” This neceſſity ſeems afterwards tb be a 
little ;diſclaimed, ſince in hir affdzvit He” ſays tat 
he ſhould have gone on to Enbden, but for the - 
formation received as to the ſtate of the Eems ;” 
and another witheſs, I obſerve; ſtates, & that they went 
to get a pilot for F/ufhins 7 Toll Ag I £6 ee 
New the firſt queſtion whiek I wiſh to propoſe” 
to tbeſe Orntlemen is, Whether this' was natural co. 
duct to be pürfbed by a perſon in ſuch à fituation? 
1 confeſs it appears to me, from the little jud gment 
which F can exerciſe on ſuck fübfedts, that it Was 


—— * ” 


not. It might, 1 conceive, ratlier have been « pefted, 
that the maſter would have gone en to fore ther 
ports, as, to the Texel, where he might Have ns: til. 
the Eems was open. It appears to me to. be per- 
feftly unnatural, that he ſhould Have iflade bs 
of ſuch a port as Nuſbing, which 18 Uf Jutfcate 
navigation, and not ſo acceſſible as the Texel, to 
which he might have gone through an open ſea. The 
ſecond queſtion which I have to propoſe, net as a 
queſtion of nice nautical kill, but as a point to be 


decided 
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decided hy the, natural eenduck of ,maritims, FS 


2 \iap Whether it was 
courſe; that; the, maſter ſhould. have Sg: 5 


— # port. as Qgend, for the mere purpoſe of abs; 
taining a pilot for {luſbingF, And I mult requeſt Wu, 
Gentlemen, to conſider! Ho — 2 
Whieh\ you may have read or in evidence, 
r her, 
and, from other .grcumſtances, with the effect of 
I .may de, little. 30 duginted, that might render, it 40 
meaſure, to Which gman of ordinary babits N 
es eg be likely ta reſorr. 
WSA 912 10 538} Sf? @2 bes 19397 COLLIE ; 
he Trinity Maſters yegonted-it to be aheix opiniany: 
that a maſter ought not ro have: gone to bend 2 
the purpoſe of taking a pilot to Aubing a — that if chere 
bad been. a Jeak,,as, was, repruſented, he eee we: 
hape ſtgod in within. the banks for a 


tr 54130 2d: mon 20 © 
ee Poet proceeded-—Thar being be. eg. Lam, 


to. -Pranounce. the . excuſe alledged not to 
e juſtf:; able. It will be unneceſſary, for. een Dog 
der 8 other queſtion, az Lam of opinion that thy, 
ſhip h ad, been brought into this ſituation, not with 
apy honeſt intention, but for the-purpoſe of importing 
e cargy into ee er —— 
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0 Conftrution— 
mill a Britifh ſhip 


unclaimed, docu- 
mented as neu- 
tral, but with 

a paper on 
board, ſuggeſt. | 
Ing an enemy” $ 
antereſt, re- 
itored on ſale. 5 
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THE ' VRIENDSCHAP! Hansi, Mdder 


a voyage from Dunkirk to end, but being 


blockaded ports. No claim as given, by, ie l el 
on the part of the neutral owner, in whoſe name the 
veſſel was documented: But on et of. thejer er 
- Britiſh proprietor, it was prayed, that Jhe mig! ht, be 
- reſtored to him on forage, .under the, proyilions of 


the Prize- Act. 1 39% wb 2 9 ot 


On the part of the Captort, the Ki ing's V aa} ob 


ferved—That the veſſel was documented as neutral 


property; that the proceedings againſt her were chad 


on the ground of breaking the blockade; that in fuch 


2 caſe ſhe would be condemned as neutral property, 
and that no room was afforded for the operation of 
the clauſe of the Prize-Act, which related only to 
Britiſh property re- captured from the Enemy 


On the other fide, Arnold adverted to a paper ſound 

on board, expreſſing a deſign of ſetting out, the 
veſſel under a neutral name for the benefit of a perſon 
at Often,” and contended that this diſcovery was 
ſufficient to overturn the mere formal deſcription of 
neutra] property; and that the Court would be at 
liberty to conſider the property as reſiding in the 
perſon at Oſtend. 


The King*s Advocate acquieſced in this wegen 


The Court decreed the ſhip: to be reſtored to the 
former Britiſh owner, on payment of the falvage z 3 


che expences bf both ſides being firſt geducted : 
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Tue was a caſe of a demand for ſalvage for ſervices Jl — 
alledged to bave been rendered to the veſſel on mouth of — 


river 


the Leigh Middle Sand, on the coaſt of Eher. On the Midd: Sand, of 


within the juni 


part of the owners, the act on petition ſtated the place 'giaion of the 
of falvage to have been not the Leigh Middle, but —— =p 
the Chapman Sand, which was alledged to be within vu — 8 

Re the juriſdiction of the Court of Conſervancy: of the 

City of London. On the other ide, it was denied that 

the Leigh Middle Sand was within the juriſdiction of 


the Court of Conſervancy of London. 


On the effe& of this plea the Court obferved—It is 
not enough to aver, on the part of the falvort, that 
the place of action is not within the juriſdiction of the 
Court of London; it may ſtill be within the boy of 
the county. 
On the part of the Owners, Arnold ſtated——That i in 
the caſe of the Hercules (a), a prohibition had been 
obtained as to the Black Tail Sand, a ſpot, two or 
three miles lower down, than either of the Sands 
alledged in the preſent caſe, , 


On the part of the Satvers, the King 5 Advocate | 
Alt is contended on our part, that the limit t of 


16 a) Baxter and Others againſt Reeder, in the ſhip 6 I 
the particulars of that cauſe that can be collected, as the caſe is not 
reported, are, that a libel had been given in, but, on rule being 
granted to ſhew cauſe, why a prohibition ſhould not iſſue, the 
Court of Admiralty abſtained from further proceeding, (5). (5)Adm.Infl. 
The caſe was conteſted, and the party was ordered to declare 9 
in prohibition, but what paſſed at the hearing, is not known. 
The plaintiffs afterwards obtained a verdict at Guildhall, Dec. 11, 
1792. This information is extracted from the papers of the Gentle. 
man who was prector for the ſalvors in that caſe, and was — 
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- maſter as to the place of falrage; but there = 
drawn by him for aſbſtance received, 1, xprefly, on, onthe...” c 
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facts to be better examined. If it is true as ſtated, 

that a prohitition has been grunted — org "at 0 
theſe Sands, the ſalvots will oply ifeur un neceffary © Nen 
trouble, 9 by Purfuing bac e Kitt d 30n blur 
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quire all the cireumſtances of the caſe tobe well examined 
before I am preſſed to make any decree upon them. 
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the Dutch Treaty (a); that the preſent cargo was far 


ther r by the We of His Majeſty 1 in 


. naps Nova -* 


41 direct * The com. 
and privaceers, not to 


2 * our . of war, 
moleſt any neutral veſſel laden ſolely with grain, and 


going to Spain, to whomſoever the ſaid grain may be- 


long, unleſs it be brought from, or be ae. 40, 2 
e port.” v A cM le at io COR 
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b reply, the King's 5 1 A, ae, 44 — 


That in the Dutch caſes, the principle of law depended 


upon the ſtipulations of Treaty aty, in which. this: article 
Was connected with another that allowed 7 traſßt 
| between the ports. of the enemy, K Y recognized 
and confirmed as to. its meaning, in an explanatory 
article (5), ſigned by Sir N Temple, at the Hague, 
30 Dec. 1675. With regard to the King? s Inſtruc- 
tion, it was obſerved that they related only to a ſupph 
of corn going to the kingdom of Spain, wiz. to caſes of 
impottation ; that this could not be deemed a caſe of 
W. n en a e . one e 


2  ._ 


( a) The 7 onge "4 Block, Maſter, and 5 veſſels he 
under conyoy of two French frigates, going from Port Louis to 
the Texel—Lords, Feb 1759.—Ina note to an old caſe, (the Friend- 
ſchap,) it ig ſtated, that the queſtion upon the conſtruction of 
the Treaty with the Dutch, whether a Dutch ſhip bound from 
one enemy's port to another enemy's port, ſhould protect the Cargo, 
was ſolemnly determined in favour of the claim, by the Court of 
Appeal, the Lord Chancellor preſent, in the caſe af the Caths- 
rina Joanna, from Cadiz to Dunkirk, 28 June 1746. e 


(5) Chalmers Coll, of Treaties, vol. 1. p. 191. 29) 
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port | to, > another, which might be made fubſirvient . 
to the Purpoles of the internal trade of Spain, in other ved viPre.. 


_ part Nev 
| articles beſides corn, as, in the preſent inane; in . 


| carrying articles for naval wie” | mak 


© Jopoment. © 


Sir IWilliam Scott. — This Hos may be PIETY 
without deciding any thing as to the Treaty, on the 
quality of the cargo, and the inſtuctions which 
have iſſued for the protection of corn going to 
| Spain. The preſent cargo conſiſts of 5514 fanegas of 
wheat, and 70 barrels of flour—Theſe conſtitute be 
cargo; and although there were on board ſome other 

ſmall articles, as 12 '&zen of cars, and 6 quintals of 

red ochre, they are not material, I think, to affect the 
privilege of the principal cargo, being corn, going, 
under the humane permiſſion of His Majeſty, to an 
enemy afflicted with famine and peſtilence at the ſame 
time. It is objected, that this cargo does not come under 
the literal terms of the inſtructions, which are deſeribed 
to be for the importation of corn, & c. But it would, inmy 

opinion, be no more than the fair interpretation of the 

humane intention of theſe inſtructions, to conſider them, 

as extending as well to the diſtribution of corn between 

the provinces of Spain, as to an importation directly 

from any other country. Indeed the indulgence would 

be in a great meaſure fruitleſs without this conſtruction. 

If cargoes on board neutral ſhips are entitled to protec- 

tion, in coming from the North of Europe to the north - . 
ern ports of Spain, they are to be protected alſo, by the 

ſpirit of the ſame inſtructions, in being diſtributed after- 

wards between the provinces of that kingdom. I am 

therefore diſpoſed to hold this cargo entitled to protece | 

tion, 
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amination, he gives a i fair account Fil 97 7557 m 15 
ter, To as to induce me to o ſuppoſe, | t the deſerip- X 
tion in the bill of hading. muſt have or Dated in mig, 
apprehenſion. | The paper is cert ve, by 
Mr. O'Brien, the 70 iſh agent.” The 3 
dering him in his public character, might, perhap 
that what was dane. before im e e 
regulations of this country Under theſe irxumſfancgt 
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vas not carried into a French port at the time o 


cas /DBTEAMINED IN THE 
JUD@MENT. Tir 1 * 
Sir William Scott. — On the general queſtion. of lau; 
I ſhould be diſpoſed to hold that a veſſel taken by the 
enemy, and condemned, and then fold to a neutral 


_ perſon, would be completely converted, and 13 the 
character of the veſſel ſo impreſſed would not b 
veſted in favor of the former Briti/h owner by by tab | 


quent hoſtilities. If it appears, however, at bet vellel 

prüfe, 
that circumſtance may be ſufficient to thake t e Pre. 
ſumption, that would otherwiſe ariſe i in favor of a legal 
condemnation. I will, therefor re, p rotit the Britiſh 
proprietor to give proof as to the aa of © condem na- 
tion, if he has it in his power. 1 ſhall alſo permit the 
captor to produce evidence on that point, | 
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On a ſubſequent day (a) this caſt tame before the 
Court again, on proof of the ſentence bf'condemnation 


which appeared to have paſſed in the Court of Prize 


at Paris, on examinations taken before the Governor of 
Algefiras, and in which it was recited, “ that the weſel 


was an Engliſb ſhip, captured within, a- mile of the 
= _ coal; on a N * England to Mals. 1 


20. 2111 TiN k Ci n 


On theſef ate; bassin de That the fontencs 


diſcloſed a ground of nullity on the: fate of it. That 4 
French Court of Prize could not proceed en examina- 


tions taken before the magiſtrate of à neutral country. 


That in this reſpect the ſentence was more defective 
than thoſe of the French Conſular Courts in Norzway, 
in which the whole proceedings, ſuch das they were; 


had paſſed under the pretended authority uf the hel · 


lligercht / natiemc- That the examinatian ec id anpfher 


fa&alfo which ought to haye;-preventei! the: cajpture 


„ Altogether and have entitled the veſſel to protection, 
3 fince 


Wl 
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diſtance from o coaſt of Spe to'which the protection 
of territory extents. " SINGER 53 balbghs ad 


1 UDGME eee 5 Fa 
1; do not ſee e 8 to diſtinguiſh this caſe 
ing 12 of the Henrjc and Maria, which I underſtand 
pende d for ſentence before the Court 'of 
. the grolnd of that deciſion,” in 
this Court, was "not ſuch as r ſhould have approved 
in principle, j it had not been f in ſome meaſure forced 
upon me by the practice of my predeceſſors, ; it is the 
rule to which ] [ hal all adhere, until t the ſuperior Court 
has given a deciſion - upon "It. As to the other point, 
That the ſhip ou ght to have received protection from 
the Spaniſh governmentt, It does appear, undoubtedly, 


in a place where the laws of amity and good faith 
would impoſe a duty of protection upon the Spazi/h 
government. But it is a known principle of this Court, 
that the privilege of territory will not itſelf enure to the 
protection of property, unleſs the State fromwhich that 
protection is due, ſteps forward to aſſert the right. In 
this inſtance the Government, from which the protec- 
tion was undoubtedly due, did. not think proper to 
vindicate thoſe rights; and it is not competent to the 
party to whom the property belongs to avail himſelf 
of the plea. I muſt therefore pronounce this ſhip 
to have belonged to the Spaniſh awner at the time of 
capture, as property acquired jwre belli by the French 
captor, and duly trasferred, before the commence- 


| The title of the Briyſh proprietor being diveſted, the 
Tip muſt be condenmed as prize to the captor. 
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5 papers are produced to eſtabliſh this point, 
Vol. vi. E whether \ 


CASES DETERMINED IN THE 


- sea whether the ſeizure was juſtifiable, or not, on which 
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the whole of the application muſt depend. As. to 
miſmanagement, the general preſumption is in favour 
of the captors, who muſt be ſuppoſed to a& with a 
due regard to their own ſafety, and the preſervation of 
the property which they were prepared to cotiſider as 
their own. Under theſe circumſtances the Court will 
not think itſelf bound to call on the captor to e | 
to e en 


pig 


In ſupport of the motion, Laurence ind 1 Saber — 
The diſtinction as to property not brought into port, 
is not maintainable. Captors are equally charged with 
reſponſibility for property ſeized as prize from the 
moment of detention. From that moment the act is 
either a juſtifiable or a wrongful act. The captors are 


the perſons in poſſeſſion of the goods, and of the 


papers by which the legality of the ſeiaure is to be 
tried; and the only method of aſcertaining that point 
is, by proceeding to adjudication. On principle of law, 
therefore, no diſtinction can be maintained as to the 
fact, whether the ſhip is brought into port or not 
The captors are in either caſe equally bound to pro- 
ceed for their own juſtification. As to the objection 
ariſing from the lapſe of time which has intervened, 
that alſo is repelled, by obſerving, that the papers have 
been in poſſeſſion of the captors, and that the delay in 
inſtituting earlier proceedings was a neglect off duty 
on their part, rather than any laches to be imputed to 


the claimant. It is not to be underſtood, however, 


that there has been all this intermiſſion on the part of 
the claimant. He proceeded in the firſt inſlance to 
make the loſs a matter of repreſentation to his own 

government; 
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government; ; and it was, not until he had had an op- Sun. | 


portunity of conſulting Mr. Pinchney, that he was ad- "> EN 
mien 0 make his 6 to this Cburt. 1 Al 28 


Jubousvr. F * | | 
Sir William Scott. This i is a call on one of © the 


King 5 officers to proceed to adjudication on a ſhip, 
which was ſeized almoſt ſix years ago. The fact on 
which the application i is made, is therefore of a very 
antiquated date; at the ſame time I will not ſay, that 
mere. time alone would be. an abſolute bar, if the 
claimant had ſhewn that he had uſed due diligence, and 
that he had been prevented by circumſtances of ine- 
vitable and incurable neceſſity from proſecuting his 
demand in.due time. The affidavit on which the motion . 
is introduced, ſtates only, © that the ſſiip was ſeized as 
prize at ſea, that certain perſons were put on board, 
that the King's ſhip parted in chaſe of another veſſel; 
that this ſchooner joined in the chace, and by carrying 
too much ſail was upſet and loft.” The veſſel was not 
brought into port. The obligation on the captors to 
inſtitute proceedings may, therefore, I think, be held 
not to attach quite ſo ſtrongly, as when a ſhip is brought 
into port, when the captor has taken complete poſſeſ- 
hon, and is bound by the expreſs directions of the 
Prize-A& to proceed to adjudication. Whilſt the ſhip 
is at ſea, he may deliberate, and after mature inveſti- 
gation diſcharge himſelf of the cuſtody. He may 
remain liable for miſcondu& in having detained 
at ſea, but the obligation to proceed, in the dire& 
queſtion of Prize, is not ſo imperative upon him, as 
in a caſe where the veſſel is actually brought in; If 
any inconvenience is to be apprehended from delay, 
that will be ſufficiently counteracted by the oppor- 
1 2 tunity 
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tunity which the other party has of inſtituting. pro. 
ceedings, and of callin uf upon the captor to c compenſate 
for rhe detention, under another form than that of a 
Prize Proceeding. Under the eircumſtances of, tie 
preſent caſe, I cannot ſay that any daches is imputable 
to the captor; {till leſs ſuch as will remove the impu- 
tation of delay that is chargeable on the other; party. 
The onus lay upon the claimant. He ,qught to 
have proceeded, and within a reaſonable. time, The 
affidavit of Mr. 7 honor ſtatee, . « ther the e If had 1 
been ſeized as prize; though the ACCUrACY f t tat 
expreſſion may be a little doubted, fince I ſee at on 
the next day, after overhauling t the veſſel, the cargo 
was directed to be ſtowed again, as if all deliberation 
was not over, and as if the act of ſeizure hi ad not de- 
finitively taken place. The ſhip and cargo might have 
been liberated ; but the Arab chaſed, 10 this chooner 
was made to 2 in the purfult. "That Was "ly im. 


proper aft uhdoubtedly ; ; becauſe if you ſeize 4 nu. 


7 © « „ 


whom was this done? It i is Tated, in the aa 0 W 0 
have been done by the prize maſter, and the m men pptpl 

board.“ I do not ſay that Captain Capel Woulthe en- 
tirely exonerated on that account; ; Pe if the per, 
ſons were put on board by bis authority, he f my zht 1 upon 
ſtri& principles of law be anſwerable for the pro cr . 
ecution of his orders. But it is ſomething to bet conf}. 
dered, inacauſedepending ſomuch upon circumſtances,” 
that the ground of complaint is not a matter perſo nin 

imputable to the officer, againſt whom the demand f for 


reparation is now made. Then as to the point at iffue, 
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Whether the Woe was ed by too great a ft 
of fail? I can pereeiververy great difficulty in arriving = 
at ufiy TatisfaQory concluſion on a queſtion! ſo pro- 
pbunded, and under the contradictory evidence, which 


the Court muſt expect to receive upon it, at the 
Ane 5 of fix years.” If the queſtion | had come be- 
fore the Court, recenti facto, it would even then have 


been furrqunded with conſiderable difficulties; but 
when i it is brought before me at the diſtance er fix 
years, though time alone will not operate as a bar, yet 
in conjunction with the conduct of the party, and the 
increaſed difficulties that would attend the caſe, if en⸗ 
ig © 
tertained, it may not improperly produce that eſſect. 
It woul impoſe, : A moſt unjuſt burden on Captain 
Capel, at this diſtance of time, to call on him to anſwer 
| [34 A 
to a charge of ſuch minuteneſs as that, which 1 have 
ſtated, wen his officers and crew: are all dilperſed, and 
the material pointof the enguiry i is not ſuggeſted to have 
paſſed under his own immediate knowled; ge "or obſerva- 
tion. That the claimant has been involved in embar- 
rafſed circumſtances, i is 0 ſufficient excuſe for the de- 
lay which has taken place, becauſe it does not appear 
that the caſe * was laid before the very reſpectable Gen- 
tleman, Mr. Binckney, who. has given his opinion upon 
it, until ecember af, above five Vears after the time 
of the tranſaction. The ignorance of law, which has 
been ſuggeſted, is in itſelf x not a legal excuſe, It is in 


the preſent caſe leſs deſerving of attention, ſince it is the 
common principle of the law of Nations, and fami- 


liar to the minds of all perſons, that the Court of 
Admiralty i is the proper Court for redreſs of injuries 


of this nature. If the claimant has miſtaken his way, 
= i and 


, 1 
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and . not purſued his remedy i in a 3 
and in due ſeaſon, his errror ſhould not expoſe ther 
parties to the inconvenience of being haraſſed by 
proceedings at this diſtance of time, when the very 
circumſtance of delay has unavoidably occaſiened ad- 
ditional difficulties in eſtabl;ſhing- their defence, and 
on a point, which muſt at all times have been con- 


ſidered as a queſtion of delicate and difficult diſs 
cuſhon. | | ei 


THE HAABET, onna, Mater, BY - 
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Hls was the ah of a Danif veſſel laden with ſpare 
and fir timber, taken near Duntirt, on a voyage 
from Frederick/tadt to “ Orient, and proceeded againſt 
for a breach of the blockade of that port. The maſter 
had ſtated in his depoſitions, that he was twelve 
Engliſh miles from Dunkirk when he firſt made land; 
that he had ſhaped his courſe for the Channel, and * 
ſteering for Orient at the time of png TE 
On this evidence, Laurence contended on the part 
of the claimant, that it was a caſe of immediate reſti- 
tution, and that there was nothing on the face of the 
tranſaction that could in any manner juſtify a demand 


for captors? expences, which had been intimated on 
the other ſide. | 


On the part of the captors, the King's. Advocate in 


reply preſſed ſtrongly upon the Court] the hardſhips, 
= | to 


N 
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to which perſons bel on the blockading ſervice 
aw fel themſelves expoſed, if the veſſel was-to-be 


55 
The 
HAABET. 
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releaſed immediately upon the- repreſentation of the Tag. 
neutral maſter, without affording the captors an op- 
portunity of giving their ſtatement of what paſſed at 
the time of capture, ſo far at leaſt as to juſtify the 
ſeizure, and to entitle them to their expences. 


- JUDGMENT, _ o 


Sir William Scott.—This veſſel was going | From Er- 
derick/tadt, as it is aſſerted, to Port L*Orient, with a 
cargo of timber. The firſt ſource of information to 
which the Court uſually reſorts, is the evidence of the 
perſons on board the captured ſhip. Among the inter- 
rogatories that are addreſſed to them, there are ſome 
on which the captors might be ſuppoſed to be equally 
qualified to ſupply information; The number of the 
crew, the place of capture, and many other circum- 
ſtances, which are included in the number of ſtand- 
ing interrogatories, are as much in the cognizance of 
the captors, as of the other parties. The general 
rule of law, not withſtanding, is, that on all points the 
evidence of the claimants alone ſhall be received i in the 
firſt inſtance ; and if no doubt ariſes upon that view 
of the caſe, the Court is bound by the general law, as 
well as by the Act of the Briti/h Legiſlature, to take 
thoſe points as fully demonſtrated. It is a poſſible thing 
indeed, that witneſſes may be forſworn, and that much 
injuſtice may be done, as in all references to human 
teſtimony dangers of that kind may be to be encoun- 
tered. Courts of Juſtice muſt nevertheleſs proceed 
on general Principles; 3 though they will receive the 
. E 4 | evidence 
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1 believe, £ 0 777 . „0 
ral e * f all the e e hich:, 1577 
directs the Evidence 10 be taken from the, perſans or 
board the captured ſhip. The French indeed baye. des; - 
viated, and they admit the aun ee of the captors; 
but their proceedings i in matters c of F prize. have been.of a K Sth 14 
very ſhifting vature, ſometimes bordering upon piracy, , 
at other * 3s at preſent, B 4 am informed, Profe | 12 4 
ing to abſtain from the capture of a ſingle le neutra E 2 
veſſel. It is altogether | a ſy tei & t dr OF TING 3 
porizing policy, dich is not to be held up a5 a model 7 
to a nation, 'whi which' purſuet a 1 regular and « By inal 11 1 
conduct, upon pffciples recognized, and 406 opted HE 
from the ſoſt ancient. times m all the Counliie es of b 
Europe. The rule being then; to take the Geige 4 
evidence of the claimantus conclufive, if not Inga," 
J feel myſelf bound to pronounce, that the de petitions. . it 
in this particular caſe are a8 void of PRO "a 7 
which the Court is in the habit of peruſing.” ue I 
ſhip appears clearly to be the property of a mbrchatit 
in Norway. If there is any thing falſe; or in ang de- 19 T0 
gree doubtful in the repreſentation which has been 
given by the claimants; it is in chat part which relates 
to the place of capture. The maſter ſays, tothe hid 
interrogatory, that he was twelve miles from Dun 
kirk, which bore S. S. E.“ and“ that he was taken, 
as he believes, becauſe he was bound to L'Ori 


ail 


ient. » Las 
There i is no mention of their vicinity to a W af 


' port, 
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account N AHidfe e 0 > CITCUING | | 
ftance, fiat H At wy 15 . 775 
which HE Vefſel nude. THat the 25 vellel Pult he one. * 5 
fofur doom dne Minmdel Eeröbe her Surg wk changed, © 
does not ppE (6 me ase de ko exrraorſngr ary, i 8. bee : | 
am SHEAR toit that fie e courlke urfc © \ ao e - 4 
for the p rpofe Ik Fg Fre "that. 15 ort. A8 o the... Ne 


211 in 30) 890! 


I 2 
quality 0 Nie arg 6 ords no 5 of ws. F 
that 1 24 15 any Wa I, wh eh jo the caſę. Rn 
ale of ip: ſpars and fi rn umber,which, might be as much 
wanted at , Lrient, 8 as at Gravelines,; on Namirhs, |. 
Under this eech o f all 2 of ſuſpicion in 4 3 Of 
the origina 1119 17 the Court i is called upon ae 505 
mit the afhida' ayits of . the, captors— -firlt,. for, the; ꝓur 1 | 
poſe of v work Ng Face en fr that fails, to A 
fave the captors. fram the payment, of,anyexpences, 
which they may. have incurred, If I thould.accede-t0-; | 24 
this demand, the conſequence would be, that I muſk deo 2 
it upon a uniform, principle of admitting affidavits uni ,: ; 
verſally and in all caſes, though thereſhould be nothing 1 
to excite ſuſpicion in the original evidence, and thou. 
the language of all the witneſſes is as preciſe as poſſible 


I can come to no ſuch concluſion. It would, E think, © :- 2 
be productive of great miſchief on all ſides 3 It night 6 2150 
throw into the way of captors:a temptationitoexceed:.0 > - 
the line of their. duty, and the exact bounds of _ E 

tice and of away. and it could not fail 1 5 2 
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its judicial functions. For how could the Court « decide? 
Counter affidavits muſt be introduced, lich would 


neceflarily be contradictory. Which ſhould the Court 
believe ? Can) it be maintained that the preference 


ſhould. be given to the captors ? and that in oppoſition 
to the general rule of law which has given the pre- 
ference the other way, and which directs, that the pro- 

perty of the neutral claimant ſhall not be condemned, 
except on evidence coming out of his own. mouth, 


LE 


faQtion, If this rule is unlatisfaCory to captors, It i is 
nevertheleſs the rule which the law preſcribes; It is 
my duty to take care that the rules of law: are 3 
and that the rights of war ate not exceeded; 
certainly in no caſes more than in this parti 5 
branch of the Law of nations, which muſt in its tia- 
ture operate with ſevere reſtraint upon neutral com- 
merce: and if, in diſcharging this duty, diſſatisfa ions 
are created, as has been inſinuated, I muſt endeavour 
to-ſupply fortitude;- to treat with proper diſregard the 
unfavourable, but unjuſt opinions, thatanyperſons may 
| be diſpoſed to entertain. Looking to the depoſitions, I 
am obliged to hold that the affidavits of the - captors 
cannot be admitted (a). On the nature of the fact iffelf 
it 


_—— 


ww — * 99 
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(a) 25th of July 1805, in the Glieritigbeit. The Court had 
occaſion to obſerve again upon'the inconvenience of admitting affi- 
davits to be introduced. Affidavits had been received on an aver- 
ment that the ſhip had a flag flying for a pilot to O/tend at the time 
of capture. On the diſcuſſion of the contradictory evidence ariling 
- 


JupquEnr. 
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» 


a * be expected. that the queſtion of = 4 


diltance or locality ſhould be better fixed than by 
mere dry affidavits. It does not appear, accordin "to N 200, 


the maſter's account, that at the time of ſeizure he was 
chargedwith an attempt to get into Dunkirk. If his ſitu- 
ation had been a ground of ſuſpicion at the time, the 
attention of the crew might have been called to it ; and 
though it it might be a thing to be done with ſome deli- 
cacy, I cannot but think that ſome .mode of bringing 
the fact to the notice of the crew, and of ſupplying in 
ſormation to the Court, might be reſorted to, better 
than by affidavits at a ſubſequent time. If the veſſel 
was within three miles of Dunkirk, and within ſight 
of the town, it might have been pointed out ini the 
preſence of both crews; it is not to be ſuppoled that 
our of eight Norwegians, of whom the captain h had A 
right to ſelect the witneſſes that ſhould. be examined, 
If 
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Sir William Scott. — The imputation of breaking i the blockade 
has already been pronounced under the aſſiſtane of Gentlemen 
of the Trinity Houſe, not to be ſupported. on a general view. of 
the evidence, and the fituatiorf of the veſſel, The ſhip would 
therefore have been reſtored .on the former hearing, but for- an 
averment on the part of the captors, that a flag was flying fora 
pilot to carry her into Offend; and that the maſter admitted in con- 
verſation that he was going to Offend. Certainly if the captor's cvi- 
dence could be taken alone, it would be ſufficient to ſubſtantiate this 
averment; but the Court is under the neceſſity of not taking their 
5 repreſentation alone; and if that is poſitively contradicted, the 
Court finds itſelf under a dilemma, to which it muſt always expect 
to be reduced by admitting ſuch affidavits. When the facts are 
politively denied, and that Cenial cannot be invalidated by any ade- 
quate means of eſtimating the credit of the witneſſes, there is no 


other 
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BY. 3 ing ſuch evidence; uſt 755 enten 
An a and cargo are ated 115 Ns Un ce 
ment of the 0 ha br : 
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F } 
aides way of proceeding but AY = the cafe * * b. 
traneous matter, and by recurting to *the original TE Te 
Court cannot, attach itſelf to perſonal (tdnfideragibne, aid ſdy, 
this is the affidavit of ſuch a-Gott/amen, andithatheff an g 
perſon ; it cannot decide on, grounds ſo yague and upjudięial, as 


thoſe of mere rank ang ſituation, in life; thoſe, | 
to which it 1s impoſſible for for "tie, fitting here, to en Hom: 14 


manner that can produce a conclufion. The i utation 

intereſt, is equal, or perhaps ſtronger, on the 58 than on the 
witneſſes from the captured fbip,! The maſter pbſtiitely fwedte 
that he had not. flag flying z Re admits that 4 flag: had been 
flying at a particular time, and for another ſe, hut 
. 355 the repreſentation of the 5 . _ 
accounts tan only be reconciled by ſuppoſing that! thers muſt © 
have been ſome miſtake as to the time. As 0 (be deckeratio 
which is ſaid. to have been made} of an intention of gbing By 
Oftend, the maſter denies it altogether, This is che, ſtate of the 
dilemma to which the Court is reduced, and it will wil TY per put. 
it upon its guard againft the admiſſion of ſuch dete future. 
caſes. On 4 view of the Whole eridetice, T catmot fay that the 4 
averment of the captors is 6ſtabliſhed.- I fay” 'no' more, 3% the We 
it is not eftabliſhed. That being laid out of the queſtion, the caſe" 
reverts to its former ſtate, in whichit, would have been pronouncelli 

| a caſe of reſtitution ; 1 ſhall therefore now fr decree this ſhip and. 
cargo to bexeſtored, 8 ent de. 3 
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In ſupport of aa Laurence \ ated—Thas the 
veſſel had b come bon, nd fide t the. property of the claim - 
ant, and bad bes been p p purchaſed, out of the proceeds of the 
outward cargo. That: as to the breach of ne, 
the ſhip could not be confidered as taken in delicto, as 
ſhe had coneluded' the firſt term of her e and 
* come into A port of eee r EY 


18” 8. '4 ro 


On the' part of- the Capiar,.. the King * Aduscate con · 
tended— That the reſort to a Britiſh port was not 
a voluntary act, but a" meaſure” of neceſſity; chat it 
could not therefore be conſidered as any. t ern | 
of the intended voyage, if that could in law be held, . 
ſufficient to abſolve the veſſel from the penalty of hav- 
ing broken the blockade, but that ſuch a confeq nence” 
could not be allowed. That it would be in the] power 
of any purchaſer to ſelect à neighbouring, port for the 
firſt port of deſtination, for the mere purpoſe of 
ayoiding the penalty. That the ſound principle of law 
required that the offence ſhould not be extinquiſhed 
till the veſſel had reached her oton port, and agree- 


able to this principle i is the Rule laid a by the. 
States of of Holland 1 in 1630 (a): 


ee tit 


(a) 3 Admiralty Reports, p. 326. 
JUDGMENT. 
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. Lage purchaſed in a blockaded port; and therefore, unleſs 
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- St William Scott — This i is 4 eifel which bbs beeti 


any juſt grounds of diſtinction can be pointed out, it will 
come under the general rule which has been already ap- 
plied to caſes of that deſcription, It is firſt ſaid, that the 
veſſel had been purehaſed out of the proceeds of the 
cargo of another veſſel, but that cricumſtance cannot 
avail on a queſtion of blockade. If the ſhip has been 
purchaſed i in a blockaded port, hat alone is the illegal 
act, and it is perfectly immaterial out of what funds the 
purchaſe was effected. Another diſt inction is, that the 
veſſel had terminated her voyage, and therefore that 
the penalty would no longer attach. It is true, that 
ſhe had been driven into a port of this country by 
ſtreſs of weather; but that is not deſeribed by the 
maſter as forming any part of the original deſtination, 
which is repreſented to have been to New Orleans: 
It is impoſſible to conſider this accident as any dif: 
continuance» of the voyage, or as a defeazance of tho 
penalty which has been incurred. Condemned. 


* 
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CHRISTINA MARGARETHA, Hztczzn Maſtery 


HIS was the caſe of a veſſel that had failed from 
Cadiz, 4th Aprili 8oꝶ, and was capturedoff Orford: 

neſs on the th of. May, and proceeded — for a 
breach of the blockade of Cadix. 


On the part of the Captor, the King's Advocate ſtated 

— That it was notorious that the port of Cadiz had 
been blockaded by a Britiſh ſquadron fince the month 
of 
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of January; that the maſter of this veſſel FR Tr Py u 


jedged that he had failed on the 18th Marrb, and that 


MAT 0A 
1 — 


he had beer ſent back by the blockading ſhips ; - that — 


he nevertheleſs failed again in defiance of the block- 
ade, on the 4th of April, under a pretence that he had 
deen informed by the Daniſb Conſul, and had read it 
in French papers, flax the blockade of 2 bad been 
raiſed. Wine | | 


On the py s the Claimant, . nd * 
contended — That the penalty of the blockade did not 
attach under the circumſtances of this caſe; that the 
blockade of Cadiz was at that time a blockade de facto 


only, ſince the notification of the blockade of that 


port was not made till the 25th of April; that the 
blockade de facto, impoſed by Sir J. Ord as com- 
mander of the Britiſh ſquadron, might be relaxed by 
the fame authority; that it had been ſo relaxed, as 
there was an opportunity of proving by a certificate 
from on board another veſſel that ſailed about the ſame 
time, by which it appeared that the Governor of Cadiz 
had communicated to the Daniſh Conſul “ that Sir 
7. Ord had announced to him, a declaration that neutral 
ſhips might ſail ;”* that this ſhip failed in conſequence of 
that relaxation, and did in fact paſs i in full view of the 


Britiſh ſquadron, without moleſtation,” and was ſeized 


oft Orforqneſs by a cruizer, that could not have received 
any information of the blockade of Cadiz, ſo as to = 
tify the capture on that pretence. f 


JuDoMENT. 
Sir William Scott. — The only queſtion te be conſi- 
dered in this cafe is, Whether I ſhall dire& the captor's 
expences to be * becauſe i it i think, fully proved, 


Jay 8th, 
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; MaAnacARK- 


7". came out of Cadiz, and was not ſtopped by any block. 
ading ſquadron, but by a cruizer in the Channel, which 


Fuly 4th, 
1805s. was not called upon to ſuſtain the public ſervice, and 


cannot therefore plead a juſtification from the nature 
'of any peculiar public duty, that had been impoſed 
upon her. We have heard occaſionally a good deal of 
the blockade of Cadiz, without being in poſſeſſion of 
any preciſe and accurate information on the ſubject: It 
ſeems at all times to have been a blockade of a very 
fluctuating and vacillating nature, and it is;impoſlible 
not to feel the difficulty which is thrown upon the 
Court by this manner of keeping up that blockade. If 
the ſeizure had been made by one of the ſquadron 
which had before been employed on that ſervice, it 
would have been ſome proof of the exiſtence of the 
blockade; or if there had been any miſtake as to the 
fact, there would have been ſome plea for indemnifi. 


. ' b 


which has thought proper to bring in this veſſel had no 
knowledge of the blockade de facto, and if it is pre- 
tended that the ſeizure was made under the notifica- 


the capture, it would have been prudent to have ap- 


received notice of it. On theſe conſiderations I am 


of opinion, that there is no ſufficient green to > grant 
the captors their ExXPEHoEd. . 


TRIHETEN, 


Same that there has been no breach of the blockade. Theveſtd 


cation on the part of the captor; but the privateer 


tion of the 25th of April, which had intervened before 


Plied it only to ſuch ſhips as might be ſuppoſed to have 


ar Mot Sb 2 ADMIRALTY. 3 
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— 
e f viz war 


8. 48 the = of A. Swediſh. ſhip: 3 the mw „ 
' #8th if May, on a, voyage from Sab/es:D"Olonne to cation, 25 April 


1305 Time for 


St. Pita} and proceeded againſt, for. a breach of ,orice—Veiiel 


We * 5 ſailing from 
blockade“ of that port, | ; „ 8 3 373; Sables D' Olen, 
N A a 174 Cog .. e 22d May-p 
oy 2 72 releaſed. 


n be part of the Ca aptor, be King 's. Adwoeate ar- 

gued==Thar* the ports of Cadiz and Sz. . Lnicar had 

deen put under blöckade by Hotification © of the 25th 

of April 5"thatthiv veſſel failed for &. Lucar from a port 
ofiFrihcs on dhe 2 2d of May; F that ſufficient time had 

elapſed to affect the miſter” With : A knowledge of this 

blockade, and tfiat the Th'p and 980 would be ſubject 

to condemnation. Wg, alt” 


* . 


4 #4 $3650 Ts 15478 len , *7 S 
- On the part e the ohman, K 
" which had taken on board a cargo. 
under the permiſſion of the King + inftru8ians of the 
1ſt of February. The charter-party bears dale e the 18th 
of April, by which the different parties ox ptradted, for 
a voyage to St. Lucur, and if Mat port wee be under 
blockade, 10 ſome other Spaniſh Port. This cirgum- 
ſtance is by no means immaterial, jasteriding l. Rev, n - 
_ theoriginaliſcheme of the voyage could not 17 
with any intention of breaking the 1 R 
lading went on, and the bilbef lading was figned on 
the 18th of May. On the 22d the ſhip failed, and it 
is true, undoubtedly, that ſo early as the 25th! of 
April, a notification had been made by the Govern- 
ment of this country, declaring the port of St. Lucar 
to be under blockade; but it is to be recollected alſo, 
You. vi. F that 
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that almoſt at the ſame time, when this notification 
iſſued, news arrived that the Brit ſquadron 


had been driven off by the combined fleets of the 
enemy, ſo early as the roth of April. It became 


notorious to the world, from the moment of the 


declaration being made public, that the blockading 
force, to which the notification muſt be ſuppoſed to 
have referred, had been driven off; ; it was, from 
the commencement, null, and defective, i m.the main 
circumſtance that is required to give it operation; 
and it would be highly unjuſt to bind down on 
neutral veſſels the obſervance of a notification, ſo ac- 
companied by a circumſtance that defeated its opera- 
tion. This caſe, therefore, is to be conſidered, alto- 
gether independent of the preſumptions, that have 
been held to ariſe from notifications in other caſes ; 
the notification being defeated, the veſſel would have 
been entitled to a warning, if any blockade de facto 
had exiſted when ſhe arrived; without that notice, it 
is impoſſible to contend that this veſſel has been guilty 
of any breach of the blockade. 1 | 


In reply, the King's Movie contended—That al- 
though the blockading ſquadron had been driven off, 
it was not to be preſumed that the notification had 
been renounced, or that no other force was employed 
to keep up the blockade. On the contrary, it might 
be ſuppoſed that Sir J. Ord's ſquadron would imme- 
diately reſume its ſtation, -as ſoon as the combined 
ſquadron had Cilappeared: It was equally notorious 
that the enemy's fleet had not remained on the coaſt, 
but had failed away, itſelf an * of 1 WEEs: to che | 
fleet under Lord Nelſon, 

3 
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The Court aſked whether it was underſtood on ithe 
part of Government, that, the blockade of Cadiz' had 
continued an effective blockade under 1 notification 
of the 25th of April. 


The Ling 's Advucate ſaid, he underſtood, that it was. 


JUDGMENT. 

Sir W. Scott. —If that is fo, I muſt require the fact to 
be proved, becauſe it certainly is notorious that the 
Britiſh ſquadron was driven off. on the 10th of April 
by a ſuperior force. It muſt be ſhewn, that the actual 
blockade was again reſumed. Conſidering the. cir- 
cumſtances of this caſe, and that the veſſel was. taken 
on the French coalt ſo long ago as the 28th of May, 1 
am not diſpoſed to hold that the mere act of failing for 


which we have of the ſtate of the actual blockade 
at that time, is ſufficient to fix upon this veſſel the 
penalty of breaking the blockade, IP and cargo 
reſtored. 995 | 


. , S Ks 
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THE CLIO, als WILLIAM PITT, 
SCHAKEN, Maſter.. 


1 * was the caſe of a ſhip taken on a voyage from 
Antwerp to London, and claimed by the houſe of 
Rucker, Luſhington, and Co. as property which had 


been accepted by Mr. 0%. their Agent, at Antwerp, 
for their account, in ſatisfaction of a debt due to them 
from the bankrupt eſtate of a merchant of that place, 
under a licence obtained by them for that purpoſe, 
in Feb. 1805. 


F 2 


* 


1 
The 
Taingz raw. 


EY 


Seville or St. Lucar under the dubious repreſentation. 


July 23d 
1805. ; 


Licence te pure 
chaſe a veſſel, 
out of the hands 
of an enemy 
merchant, 

with a view of 
recovering a bad 
debt—lt viti- 
ated by a bond 
to reflore, at the 
concluſion of the 
war, as given by 
the Agent in 
Antwerp 
ie ſtitution. 
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| The In objedtion to the Claim, the King's A donate con- 

— - tended—That the circumſtances under which the veſſel 

July 239, was accepted, oould not have been diſcloſed to the 

I Privy Council, ſince it appeared, from the LETTER of 

Mr. O/y to his own CoNSIGNEE in London, That the 

ſhip was to be delivered up to the houſe of Rucker, 

Lufhington, and Co. only, upon their giving bond to re- 

fore the veſſe I at the return of peace, or to pay double 

value, it was to be inferred from thence that the pro- 

perty was at the time of capture veſted in him. The 

terms of the bond for the reſtitution of the veſſel at 

the return of peace, were ſufficient to defeat the effect 

of the transfer, and to ſubject the veſſel to be [ill 
conſidered as the property of the enemy; as. it was beld | 


in the Sechs. CR i/tern, 4 Adm. Reports, p. 100. 


In ſupport of the Clain, Laurence argued— That the 
property was veſted in the houſe of Rucker, Luſhing- 
ton, and Cd. and not in Of, at the time of capture 3 
the bill of ſale had been made to Of, in the capa- 
city and under the deſcription of agent to the Britiſh 
houſe. 'The neceſlity of giving bond for che reſtitu- 
tion of the ſhip at the time of peace, was a mere form 
impoſed by the French Government during the laſt 
war, which did not appear to have been enforced; 
If the bond ſhall be enforced, the parties might ſub- 
mit to pay the penalty, inſtead of complying with the 
condition; as in the Surinam caſes, the Lords held, 
that bonds to return to Amſterdam were not to be 
taken as concluſive evidence of that fact, nor as tanta- 

mount to the performance of the condition, ſo as to 
lay a ground of condemnation in the Prize Court: 
That the effect of the bond would be to abate the value 
of the aſſignment, but could not defeat the title of the 
claimants 
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claimants to receive the benefit, as far as it might ex- 
tend under the grant of His Majeſty's licence. 


JupomenT.. | | 
Sir li illiam Scott. This | caſe comes before the 
Court upon the conſtruction of His Majeſty's licence, 
granted to the houſe of Rucker and Luſbington, to ac- 
cept the aſſignment of the Britiſh ſhip, the Clio, 


which was to be made over to them as a ſatisfaction . 


for a debt due to them before the war from a merchant 
at Antwerp ; and as far as the parties themſelves were 
concerned, the tranſaction appears to have paſſed in 
perfect conformity to the application. They employed 
Mr. 0/j of Antwerp, as their agent, and he acts for 


them, throughout, in recovering this property out of 


the wreck of a bankrupt eſtate. It appears, however, 
that he gave a bond to the French Government for the 
reſtitution of the ſhip at the concluſion of the war, 
and it is objected, that this circumſtance ought to 
have been diſcloſed to Government, at the time of 
obtaining the licence—lf known, certainly it ought. 
The exact ſtate of the tranſaction ought to be fairly 
repreſented; but here is enough, I think, to exone- 
rate the claimant from any charge of ſuppreſſion, 
ſince the licence was obtained in February, and the 
firſt mention that occurs of the bond was not till the 
May following, which is ſufficient to remove from 
them all ſuſpicion of ill faith in concealing this cir- 

cumſtance. | 
The whole foundation of the claim is, that 
what has been done is agreeable to the intention 
of Government, and I am diſpoſed to think that it is. 
The parties were not to purchaſe, but to take from 4 
bankrupt's eſtate ; when Government grants a li- 
F 3 cence, 
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cence, it muſt be ſuppoſed to grant all that is ne- 


ceſſary to carry it into effect. The claimants could 


the neceſſity of employing an agent: 


* 


not go to Antwerp themſelves; they were under 
he, acting 
as their mandatory, under the licence, might, I 
conceive, be entitled to recover (a) againſt them, 
though an alien enemy, a full indemnification: for 
the terms of the aſſignment. They would be anſwer. 
able to him if the bonds were put in ſuit, on their 
refuſal to re deliver the veſſel. 

nder theſe circumſtances, it is altegether a caſe 
very different from that . which has been cited, 


in which the Court did think itſelf warranted to 


hold a different rule againſt perſons going into 
the enemy's country, and becoming the aflerted 
purchaſers of veſſels, which the enemy is in. 
duced to make over, either really, or oſtenſibly, on 
account of the war. In that caſe, the fact itſelf 
ſuggeſted a ſtrong ground of ſuſpicion, and it be- 
came neceſſary, for the purpoſe of counteracting 
fraud, that the Court ſhould ſet its face againſt ſuch 
limitations in the pretended act of transfer. In the 
preſent inftance, there is no reaſon to doubt the reality 
of the transfer, - In acceding to the terms of the bond, 
the claimants would do no more than they were 
bound to do for the indemnification of their agent, 
and they are, I think, entitled, under the fair 
conſtruction of the licence, to accept the ſhip upon 
theſe terms, as the only terms, sf upon which 
it could be obtained. 


1 


* 


— —— 


. 5 


(a See GC Inglis, Eaſt's Rep. Vol, 8. p- 273285. | 
Wells v. Williams, 1 Salk. 46. there cited, | 
THE 


2 
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tral colour $— but 


Embden, but appearing by the evidence to be the apparently by 


the evidence 


property of a merchant of Guernſey, and placed under Brig property, 
neutral colours for the purpoſe of carrying on the 3 


un: the caſe of a ſhip claimed for Mr. Nayl of Ship under neu- 


of Mr. Ruyl of 
3 of gin from Holland. CRT 
| 5 ' as not ſupp 1ted 
by the evidence 
JoupouznT. — wa 


tion. 4 


Sir William Scott. — The only queſtion is, Whether 
this ſhip and cargo are the property of Mr. Ruyl, for 
whom they are claimed ? It is admitted to have been 
a Britiſh ſhip, transferred at the beginning of the war 
to the father of the preſent, who was alſo the former 
maſter ; and it is aſſerted to have been again fold by 
him to the preſent claimant. It appears, however, that 
the veſſel continued under the management ofthe former 
maſter, and in the ſame courſe of trade, in which it 
had been always employed, from Guernſey to Amſter- 
dam, never once going to the port of her pretended 
owner; and the ugh the maſter profeſſes to have cor- 
reſponded with Mr. Ruyl, not a ſcrap of any ſuch 
correſpondence is produced. The Court has often 
had occaſion to obſerve, that where a ſhip, afferted io 
have been transferred, is continued under the former 
agency and in the former habits of trade, not ail the 
ſwearing in the world will convince it that it is a 
genuine tranſaction. The preſent caſe has none of 
the marks of a real transfer upon it. The former 
maſter is not only continued, but it is made one of 


the ſtipulations of the bill of fale, that ne ſliall not be 
i 4 removed, 


1 . 
The 


Omnn1Bvus. 
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removed. How can the-purchaſer be ſaid to acquire 
the right of property, under a bill of fale with ſuch a 
clauſe, carrying with it a defeazance of the title 
which it pretends to convey.—l have no hefitation 
in pronouncing that Mr. Ruyl has no. intereſt in this 
property. The letters from the perſons in Holland, to 
Mr. Priaulx of Guernſey, intimate as much by ſuch ex- 
preſſions as theſe, ** We adviſeyou not to ſend back this 
veſſel till we apprize you how things go here.” Would 
they have written ſo to the correſpondent at Guern/ey, 
if the property had belonged to Mr. Ruyl, their neigh- 
bour, at Embden ?—Theſe are marks of an intereſt 
at Guernſey. It is ſufficient, however, to pronounce, 
that the property is not ſhewn to belong to the claim- 


ant. As the ſhip and cargo are involved in the ſame 
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Coafting trade 
of the enemy, 
with falfe 
pepers ; cauſe 
of condemna- 
tion - Ancient 
practice, & c. 


tranſaQion, and in the ſame claim, they will both be 


ſubject to condemnauon, 


— —— 
THE JOHANNA THOLEN, OsT ERTO. 


His was the caſe of a Pruſſian veſſel taken on a 
voyage oſtenſibly from Bourdeaux to Embgen, but 
actually to Antwerp, under falſe papers. 


On the part of the Captor, the King's Advocate ſtated 
the caſe to be that of a veſſel carrying on the coaſting 
trade of the enemy with falſe papers, and contended» 
that according to the practice of the Court of Ad- 
miralty, which had alſo been affirmed by the Court 
of Appeal, a veſſel taken in that courſe of fraudulent 
trade would be ſubject to confiſcation. 


On 
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On the part of the Claimant, Laurence: —The evi- 
dence of property as to the ſhip 1s complete and ſatis- 
factory. It is not a caſe, therefore, in which farther — 
proof being neceſſary, the Court may exerciſe a power 
of deciding, whether it will receive farther evidence, 
from perſons already appearing to-be implicated in 
fraud. In ſuch caſes the Court has refuſed to ad- 
mit farther proof, and the conſequence has been 


condemnation. It may be the effect of fraud to 


draw upon itſelf judicial diſcredit, with all the 
conſequences ' to property, which may attend an 
incapacity of affording credible evidence in a 
Court of Juſtice ; but beyond that, to contend that-a 
ſhip, clear as to all queſtions of property, but carrying 


on the coaſting trade of the enemy, even under falſe 


papers, is ſubje& to condemnation in a Prize Court, 
in the way of penalty inflicted on an offence, is to go 
farther than the deciſions of this Court have yet 
gone, and farther, it may perhaps be thought, than it 

13 competent to the nature of a Court of Prize to 
proceed. The Court will pauſe, therefore, before it 
ſanctions ſuch a principle in any caſe. In the preſent 
inſtance, more particularly, all that depends upon the 
cloſe and excluſive character of the coaſting trade of a 


particular country, entirely fails; ſince the port of 


_ deſtination is Antwerp, a place which has been de- 
clared a free port by the government of France, and 
which therefore ſtands clear of allobjetiondrawn from 
the reſtricted nature of its trade in time of peace. On 
| theſe grounds it is hoped that the Court will not pro- 
nounce this veſſel ſubject to condemnation. 


In reply, the King's. Advocate. The principle of law 
on which this veſſel will be ſubje& to condemnation, 


appeared 


7": 


The 
Jon ANNA 
THoLEtNn. © 


u/ 
2 


74 


The 
N 
HOLEN 


\, 


CASES/ DETERMINED IN THE 


appeared ſo clear and obvious, that it was thought 
ſufficient merely to ſtate the facts in the original argu- 


— ment. If a queſtion is made, however, either as to 
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1505. 


the propriety of the principle itſelf, or as to the fact 
that the Court has already applied it, it becomes ma- 
terial to refer to what has happened in many recent 
inſtances, and to what was the more ancient practice 
of this Court. The principle on which this Country 
formerly acted, was to conſider neutral veſſels alto- 
gether excluded from the coaſting trade of the enemy, 
under the penalty of condemnation. (a) 

: 18 | An 


* — 


(a) From a paſſage in a letter of Sir L. Jenkins, (6th Feb. 1667), 


it may be collected that at that time a veſſel, carrying enemy's goods 


between the ports of an enemy, was held ſubject to con- 
demnation. He writes in anſwer to a queſtion propoſed to him 
by King Charles the Second, * The queſtion which I am in obe- 


dience to His Majeſty's moſt gracious pleaſure to anſwer unto, 


being a matter of fact, I thought it my duty not to rely wholly 
on my own memory or obſervation, but farther to inquire of Sir 
Robert Wiſeman, His Majeſty's Advocate General, Mr. Alexander 
Cle t, His Majefty's Proctor, Mr. Roger How, Principal Actuary 
or Regiſtrar in the High Court of Admiralty of England, whether 
they or any ef them had obſerved or could call to mind that, in 
the late war againſt the Dutch, any one ſhip otherwiſe free, as be- 
longing to ſome of His Majefty's allies, having carried goods be- 
longing to His Majeſty's enemies from one enemy's port to another, and 


being ſeized after it had diſcharged the ſaid goods, laden with the pro- 


ceeds of that freight, had been adjudged prize to His Majeſty. They 
all unanimouſly reſolved they had not obſerved nor could call to 
mind that any ſuch judgment or condemnation ever paſſed in the 
faid Court, and . this their teſtimony J muſt as far as my 8 
reaches concur,” 

From the a /o prapoſed, with reſpect to the ſubſequent 
voyage, we may infer that the conſequence was admitted as to the 
immediate voyage, at leaſt with enemy's property on Board. What 
effect was aſcribed to that circumſtance, or whether any diſtinction 
was admitted, does not appear. The mere circumſtance of carry- 


iug 


HIGH COURT OF ADMIRALTY. = 
In later times, which have admitted many relaxations | The | 
in favour of the navigation of neutral ſtates, the — 
Ss : penalty 565 58. 
— 18053. 
ing enemy's goods imply ml not have been the main ingredi- 
ent, in the queſtion as flated by Sir L. Jenkins, though the preceding 
letter of the Swediſß Reſident adverts to that alone. 
The events which followed, point alſo to the ſame prineiple, 
whilſt they ſerve to explain the relaxation which has taken place. 
The admiffion of Dutch ſhips into the navigation of France, had 
been granted, on the terms of French veſſels, by Hen. IV. in 
1596, as a boon to aid (a) the reſources of the riſiag republic (%% La Rich. de 
againſt Spain, and that privilege was continued through ſucceflive /* 5 — 
treaties to the treaty of 1647. On the reviſion of the French 1 
maritime ſyſtem under Colbert, in 1656, the coaſting trade of 
France was intended to be gradually appropriated to French ſub- 
jects by impoſing an additional tonnage duty on foreign veſſels, 
which has continued, notwithſtanding the efforts made” on the | 
part of Holland (b) to obtain an exemption. In ſubſtance, it is (4) De Wire 
confidered as operating to a virtual excluſion in time of peace. tee vol. 2. 
With a view to the advantage in time of war, the treaties © 3 
between Englund and Holland of 1668 and 1674 llipulated 
for a liberty to trade to the ports of the enemy during 
war. And as that article was not ſufficiently explicit, an ad- 
ditional article was ſigned by Sir V. Temple at the Hague, 1675, 
which expreſsly declared “ this liberty to extend to voyages 
between the ports of the ſame enemy, yet ſo that this declaration 
ſhall not be alledged by either party for matters which happened 
before the concluſion of the late peace, February 1673-4.” This 
reſervation ſeems to imply, that veſſels had been recently drawn 
into judgment on a different underſtanding of the principle. As 
to Dutch ſhips therefore, which were the chief carriers at that 
time, the relaxation was introduced by Treaty. It was adopted 
alſo between England and France in the Treaty of Commerce at 
Utrecht 1113. When the privilege was ſo far conceded, it may 
be ſuppoſed to have been extended by eaſy gradations to other 
nations, 
That this was the progreſs of the alteration is rendered 
more probable, from the manner in which this ſubje& is treated 
in the arguments of Counſel, and in the expreſſions that fell from 
the Court, about the middle of the laſt century. In the war 
of 1740 and 1744, it was 3 contended that neutral ſhips 
were 
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penalty on veſſels ſo employed, in an open and undiſ- 
guiſed manner, has been reduced to a forfeiture of 
treight (a). But if that penalty attends' the carry- 
ing on the coaſting trade of the enemy, in an open 
and undiſguiſed manner, it is natural to expect greater 
rigour in caſes accompanied with a concealment of 
the purpoſe, and a falſification of all the ordinary « do- 
cuments, which are by the law of nations required to 
diſcloſe the real nature of the voyage. In ſuch caſes 
the courſe which this Court has purſued in various 


| inſtances, has been to reſort to the more ſtrict prin- 


(5) Adm, Rep. 

vol. iv. p. 68. 

A ffirmed by 

Lords. 

(c) Adm. 2d 
pril 1805, 


ciple of former times, and to hold the veſſel herſelf 
ſubject .to confiſcation. Two caſes on this point 
are, the Edward, Bartlet (5), and the Hoffnung (c). 
In the former of theſe caſes ſome obſervations 
paſſed in argument and in the judgment, on the 
quality of the cargo, which was wine going to the 


neighbourhood of Bre/t. —The latter was a cargo of 


wine alſo going to Morlaix. But in that caſe the 
Court obſerved only on the nature of the voyage 


— 


were not at liberty to engage in the coaſting trade of the enemy, 
unleſs under the privilege of Treaty. It is in one caſe aſſerted in 
argument, that in 1704 and 1707, the Pearle, St. Peter, and the 
Pierre Joſeph, were condemned on that ground by the Lords of 
Appeal; and in the Goede Pearle, a Hamburgh ſhip, from Cette to 
Havre, July gth, 1747, the Judge of the High Court of Admiralty 
expreſſed himſelf to the following effect: It is a caſe which ſtands 
upon the law of nations, Cin c6ntradiſtinftion to caſes under ſpe- 
cial Treati:s] by which neutrals cannot let out their ſhips to trade 
from French port to French port.” In that caſe, however, the 
freight only was forfeited. It appears, indeed, in other inſtances, 
that the practice of the Court did not at that time enforce the penalty 
of condemnation. In the war of 1756, the rule continued the ſame, 
and alſo in the ſucceeding war. On that principle the Veranderen, 
from Bourdeaux to Dunkirk, 1 778, and the Proſperite, from Nants 

to Dunkirk, 1779, and other * appear to have been reſtored. ö 


between 
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between the enemy s ports, with a falſe deſtination ; « 
and expreſsly noticed the diſtinction between an 


+244 


open and colourable deſtination, and the neceſſity © * n "TY 


of adhering to the more ſtrict principle of con- 
demnation, in caſes aggravated by a falſification of 
the ſhip's papers. Adoubt has been raiſed asto thecom- 
petency of a Prize Court to apply confiſcation, as it is 
termed, in the way of penalty. But that argument has 
more than once been rejected by the Court of Appeal; 
and in one caſe more particularly, when the late Lord 
Roſslyn diſtinctly obſerved: upon it, © that it had 
at all times been the practice, and muſt in ſome mea- 
ſure always attend the queſtions which a Court of Prize 
is called upon to decide.” (a) As to the concluding 
argument, that Antwerp is a free port, and therefore 
diſtinguiſhed from other ports, it is not, in point of fact, 
ſhewn in what manner that privilege has been com- 
municated. In no way, however, can it be contended, 
that the private views which tlie French Government 
may have entertained in profeſſing to reſtore that port 
to its ancient ſplendorgwill vary the principle which this 


— — — 


(a) The French Helena have, in very 1 times, 
conſidered the deſtruction of papers and ſeveral other incidental 
acts as ſubſtantive grounds of condemnation.— From ati extract 
from a more ancient ordinance, framed apparently for the Spaniſh i 


1805. 


Netherlands, and printed at Bruſſels 1624, it appears that the 55th } .: 


Article of that ordinance diſtinctly proclaimed, © That all good. | 
appertaining to the enemy ſhall be good prize, although found in 1 ve 
ſhips of ſubjects, friends or allies ; and if they or any of them ſh:"' 1 
be found to have concealed the goods of the ſaid enemy, or uſ ed 
any plots to hinder the diſcovery of them, ail evhich eppertals 0 
them who have committed the ſaid fraud ſhall be good prize.” 

In a Prize order of Charles I. in this Country, A. D. 1627 „ it 
is declared, © That foreigners atteſtations, i once diſcovered t » be 
falſe, ſhall for ever after be looked on as not to be credited i, | any 
Court” 


CO! intry 


* 

* 
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country holds itſelf juſtified in applying to the ports 
of a belligerent country generally, and to veſſels 
employed in TY on the Cri trade of * 


Jopcuzwr. | xl) of 

Sir William Scott. form the fats in this ll 0 

is no reaſonable ground to doubt, that the ſhip was 
engaged in carrying on the coaſting trade of the enemy 
with falſe papers. All the documents purport. a deſ- 
tination to Enibden, but the ſhip is admitted to have 
been forcing her way to Antwerp, and for the pur- 
poſe of delivering her cargo there. To allow that the 
parties could juſtify ſuch a deviation by the pretence 
of a ſubſequent intention taken up at ſea, would ener- 
vate every rule that could be laid down reſpecting the 
coaſting trade of the enemy. As to the principle it- 
ſelf, I confeſs that the impreſſion of my mind has al. 
ways been agreeable to what has been ſtated by the 
King's Advocate, ©. that the carrying on the coaſting 
trade with falſe papers, is a ground of condemnation, 
according to the eſtabliſhed doctrine of this Court.“ I 
do not mean at preſent! to enter into a diſcuſſion of 
the principle, which the Court has in many inſtances 


Already applied. If there is any doubt upon the rec- 


titude of that principle, it will be a great fatisfaQion 
to my mind to ſee it corrected by the deciſion of the 


Superior Court. Until that is done, I ſhall not be 
« Uſpoſed to depart from the rule upon which the Court 
}. 1as hitherto proceeded. With regard to the diſtinction 
t! dat has been drawn from the character of the port at 
4 'ntwerp, I ſee nothing in the peculiar regulations, 
w. hich the French Government may have wiſhed to 


for m, for the commerce of that port, that can extend 


to 
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to neutral ſhips the privilege of carrying on the coaſts 
ing trade of France to ibat port, on any other footing - 

relatively to foreign ſtates, than to any other French 
portt, acknowledged as ſuch,” and not-diſtingwiſhed 
by any ſingular regulation whatever. Condemned. 


. ” 
|} 
i 1 1 . 
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Ta was the caſe of an American ſhip and cargo Farther proof 
of ſhip and 
taken on a voyage from Amſterdam to Batavia, cargo—not al- 


though oſtenſibly deſcribed in all the ſhips papers to bs 


lowed, to parties 
implicated i in | 


pofing a falſe 


deſtined to Baltimore, and! in a letter on oard as bound mn le 


to Tranquebar. 


On the part of the Captore, the Ki ing*s i Advocate and 


Robinſon. —This is an American ſhip which failed from 
Amſterdam, as appears by the ſhip's papers, bound to 
Baltimore ; but as the maſter ſtates; in the former 
parts of his depoſitions, to Tranquebar. After the 
examination had been taken, however, but before the 
maſter was repeated to his depoſitions, he begged to 


be allowed to retract his former repreſentation, and 


confeſſed the actual deſtination to have been to Ba- 
tavia. That account is farther ſupported by, the evi- 
dence of another witneſs. On theſe facts there can 


be no doubt that this ſhip and cargo will be ſubject 


to condemnation, It might be ſufficient to conſider 
it as the caſe of a voyage to the colony of the enemy 
from a port not of the country of the ſhippers, and 
in that light it would be ſubject to the principle, 
which has been laid down with reſpect to the colonial 
trade. If it ſhould be ſaid, that the nature of the trade 
of Batavia is not to be conſidered on the ſame foot · 
ing as a trade to the eloſe colonies of the Weſt Indies, 
I4 | ſtill, 


3 
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dell, as Batavia is part of. the territory of Holland, 


” — a voyage from,  Amflerdam to that ſettlement with falle 


** 2 1b, 
* j 


papers, would come under the deſcription of a 
voyage in the coaſting trade af the enemy with falſe 
papers. But there is alſo another principle which will 
affect this caſe with condemnation. In the Roſa ie and 
Betty (a), the returned cargo of a ſhipment ſent from 
Ho to the e France with falſe papers, was held 


ſubject to condemnation, on the ground that the proof 


of property being deſective, farther. proof would not 


be allowed to perſons already convicted of a fraud, 


in the former part of this ſame tranſaction. In 


the preſent caſe, it is impoſſible to deny that a thip- 


ment from the Mother C ountry. to the Settlement 


of the Enemy muſt be a caſe for farther proof; If 
that is requiſite, the Court will. not, under the prece- 
dent of the caſe cited, hold it to be a privilege, to 
which parties convicted of a falſification of the ne- 
ceſſary docu ments „ in the immediate voyage under con- 
. can ſafely be admitted, 


On the part of the Claimants, Lvurence.— Th ere is 
no reaſon to doubt, that the declaration which the 
maſter has made of a deſtination to Batavia, proceeded 
from conſcientious motives, and that it diſcloſes the 
truth of the tranſaction. So far as his credit is affected, 
therefore, it is rather ſtrengthened than impeached 


by this diſcloſure, and there is no reaſon to diſbelieve 
the account which he gives of the other parts of the 


tranſaction. As to the queſtion of property, he ſpeaks 


— — 
1 


(.) 2 Adm. Rep. 33. 
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with * confidence; and froin the beſt ſource of in- The. 


formation, that the property actually belonged to the — 

claimant in America, and that it was derived from the Fl oth, 

proceeds of an outward cargo, which had come from 

Baltimore to Amſterdam. There is no room to doubt, 

therefore, as to the actual property of the ſhip and 

cargo; and if the ordinary practice of the Court 

ſhould require farther proof to remove the little ſuſpi- 

cion that may ariſe on the deſtination, and from 

the interference of the agents at Amſterdam, there is 

no doubt that ſatisfactory proof can ſupplied. Upon | 80 

what principle then can it be ſaid, that the claimant 

ſhould not be admitted to give farther proof? Is it ts 

be contended that, if an agent has been guilty of fal- 

ſification, the owners are therefore to be excluded 

from giving evidence of their property? It can only 

be by ſome imputation on their own veracity, that 

they can be declared incompetent to make faith in 

a Court of Juſtice. If their property is to be implicated 

in the conſequences of a falſification proved againſt 

the maſter, it is neceſſary at leaſt that they ſhould be 

affected with a privity in the fraud. In the preſent 

evidence there is nothing to affect them. It appears 

that they had ſent a cargo of coffee and other articles 

to Am/terdam, and had given directions for a returned 

cargo to Baltimore. A change of intention took place, 

in conſequence of information, that thoſe articles 

would fell well at Tranguebar, and a letter is pro- 

duced, containing full inſtructions to the maſter to 

go to Tranquebar, and from thence to Calcutta. This 

is the only charge imputable to the owners. If be- 

yond this the agents in Holland ſhould have engrafted 

on their ſchemes a ſpeculation to Batavia, it is a 
VOL, VI, "> poſſible 
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poſſible caſe of fraud in the enemy agent, which the 


Court would be tender of fixing on a neutral mer- 


chant in a diſtant part of the world, who was under 


the neceſſity of repoſing confidence in agents in 


Europe. In the application of a rule of evidence, 


which points more to the veracity of the perſons 


from whom the proof is to come, than to the a&s 


of their agents, the Court will not deny them the 


liberty of giving an account of their own conduct; 
in oppoſition to that of their agents, or affect them 
with the forfeiture of very valuable property, as 
a direct and immediate penalty, for the malfeazance 

of perſons employed by them as their agents in Europe. 
The Court will not deny the parties the benefit of 
farther proof. As to ſome other topics which have 
been introduced, the nature of the trade to Batavia 
is ſo different, either from the domeſtic regulations 
of the coaſting trade between the ports of Europe, and 
from the cloſer and more reſtricted character of the 
colonial trade in the We/t Indies, that arguments drawn 
from the analogy of principles relating to thoſe 
branches of commerce cannot be applied to this 
caſe. On that ground it is unneceſſary to ſay more at 
preſent, ſince, if any doubt ſhould be entertained on 
that head, it can only operate to reſerve the caſe for 
the reſult of enquiries, which have been directed to be 
made in other caſes, reſpecting the particular nature 


of the trade to Batavia in time of peace. 


In reply, the King's Advocate and Robinſon. —The 


caſe is now reduced to a very narrow compaſs ; the 


fact of a falſe deſtination is admitted, and the neceſſity 
for farther proof is not denied. The whole 


argument turns on the Er of the prin- 
cipal 
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gipal for the acts of his agents, and on a regreſonias 
tion of the hardſhip of imputing to him the conſe- 


83 


5 The 


Mart. 
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quences of a falſehood, which, it is ſaid, may have 95 35 AY 


originated with the perſons at Am/terdam. The rule 
of law on this point is diſtin& and familiar to every 
ſyſtem of juriſprudence z ; it is, beſides, vindicated 
againſt any charge of injury and harcſhip, by conſi- 
dering that if a caſe can be ſuppoſed to occur, in 


which the fraud is imputable only to the agent ex- 


ceeding the power confided to him, it is an act of 
injuſtice, for which the principal muſt be entitled to 
a legal remedy againſt him. In the preſent inſtance, 
however, it will be a ſatisfaction to the Court to per- 
ceive, that there is as little danger of affecting the 
principal for the unauthorized act of a mere agent; as 
can preſent itſelf in any caſe ; ſince the evidence af, 
fords abundant reaſon to ſuppoſe that the whole trany 
ſaction either originated with the claimant in America, 
or was. concerned in communication with him. The 
cargo appears to have been aſſorted by the principal 
in America, as the inſtructions of the maſter direct 
him to go to Amferdam, and take a cargo which was 
to be prepared for him, according to orders already 


given. Whatever inference ariſes therefore from the 


nature of the articles, from their apparent fitneſs for 
the markets of the Eaſt, and from their unfitneſs for 


the market of America, it is to be referred entirely to 


the act of the principal himſelf. It will appear farther 
by that letter, that the truſt repaſed in theſe perſons 
in Amſterdam was committed to them by the prin- 


cipal ; they were not perſons choſen, as it ſome- 


times happens in caſes of emergency, by the maſter 
In a _ port ; they were the confidential agents 


0 2 of 
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of the principal, and as ſuch, on all general reaſon. | 
ing, muſt be taken to be more competent to bind him 
by their acts, and leſs likely to tranſgreſs the limits of 


5* - a commiſſion entruſted to them. It appears farther 


by another letter found on board, which is now 
repreſented as the authority for the change of deſtin- 
ation from Baltimore to Tranquebar, that the in- 
tention was taken up in conſequence of ſome com- 
munication as to the fitneſs of the cargo for that 
market. From whence is this information likely to have 
come, but from the agents in Amſterdam ? If the ſug- 
geſtion of the change to Tranguebar proceeded from 
them, the adventure to Batavia, which appears to 
have been that which was acted upon, would in all 
probability be ſuggeſted at the ſame time. If the nature 

of the deviation is conſidered, it cannot be believed 
that an agent would take on himſelf to counteract ſo 
directly all the proviſions of his employer; ſince it is 
not a trifling ſubſtitution of one port for another, 
nearly contiguous and of the ſame country. The 
owner, in the letter produced, lays down a plan to be 
executed on his credit in the Daniſh and Engliſh Set- 
tlements in India, and informs the maſter that he would 
arrange meaſures for his reception there, which 
could not be done but by means of an extenſive 
correſpondence ; yet all this ſcheme is ſet aſide, at 
once, without any apparent reaſon, and without any 
adequate authority, unleſs we ſuppoſe that the real 
intereſt of the adventure ' reſided in the perſons in 
Amſterdam. The ſuggeſtion of hardſhip therefore in- 
this caſe, if it could in any inſtance avail againſt the 
principle of law, is effectually removed by the neceſſary 
concluſion, that the fraud cannot have . 
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from the perſons in Amſterdam, without the print 
and en of the claimant, 


TE” 
Sir William Scott. —This is the caſe of an American 
ſhip, or of a veſſel documented as ſuch, and furniſhed 


* 
o 
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with an American regiſter, which came to Amſterdam, 


and there took on board an aſſorted cargo, which was 
to have been delivered at Batavia, It appears alſo 
from the depoſitions, that the yefſel had been engaged 
in the ſame courſe of trade on a former voyage; 
that on the laſt voyage ſhe had gone from Baltimore 
to Amfterdam, and from thence to Batavia, where 
ſhe took a cargo of coffee, and proceeded to Balti- 
more, where her cargo was landed and afterwards re- 


ſhipped, and delivered at Amſterdam, where that voyage 


was ended, and the preſent cargo was taken on board, 


deſtined, according to the ſhip's papers, for Baltimore 
in America.” It is a cargo of aſſorted articles (a) ap- 
parently not very well adapted to the American market; 
but rather ſuch as are uſually ſelected for an adventure 
to the Eaſt Indies. This appears, even from a letter of 
the owner of the 12th of April, in which he informs the 
maſter * that information had reached him that ſuch 
articles would anſwer well at Tranquebar; and I 


perfectly agree with anobſervation which has been made, 


that that letter leads by inevitable conſequence to a 
ſuppoſition, that there had been ſome correſpondence 
or communication to this effect, between the claimant 
and the agents in Amsterdam. The veſſel failed with 


1 
4 . — 


(a) Iron, wine, beer, gin, waters, glaſs ware, tobacco pipes, 
woollens, hats, oils, bruſhes, proviſions, cards, and ſundries, 
5 | this 
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"this letter on board exprefling a deſtination to Tran- 


but it appears that ſhe was in fact not going 
to that port, but that the cargo was to have been 
delivered at Batavia. 

On this part of the caſe it is impolſ ble not to 
obſerve, that it was & very blameable conduct, even 
ſuppoſing Batavie to have been out of the caſe, to 
fail with a falſe repreſentation of the voyage in the 
ſhip's papers. The deſtination is a fact ſo proper to 
be known, for every purpoſe of juſtification to the 


belligerent cruiſer, and of convenience and protection 


to the neutral claimant, that if the voyage is changed 
from the original intention before the ſhip ſails, it 
ſhould be notified in the ſhip's papers, and not be leſt 


to be diſcloſed on'y by a private letter on board, whilſt 


a different voyage remains ſtanding in all the papers, 
which deſcribe it as a voayge to Baltimore, though I 
muſt believe that it never was intended that the veſſel 
ſhould go there. 

Taking the caſe then on the loweſt footing, 
on which the rule is ſettled, as to the penal 
conſequences of ſuch a conduct, that it will pre- 
clude the parties from giving farther proof (if that 
ſhould be neceſſary) is it a caſe that requires 
farther proof, or not? As to the cargo, it can- 
not be denied that farther proof is neceſſary; be- 
cauſe, as to the maſter's repreſentation of the pro- 
perty, © that it was going for the account and riſk 
of the owners of the ſhip,” his teſtimony on that 
point muſt be taken, together with his other aſſertions, 


e that it was going to Tranquebar.“ It is impoſſible 


to ſeparate theſe parts of the ſame teſtimony, and to 
Tay, that the neceſſity for farther proof, as to a cargo 


put on board at Amſterdam, and not ſupported by a 
credible 
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credible e of the maſter, muſt not Qrike 
every rational perſon: | 
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With reſpect to the ſhip, the neceſſity of giving 75 20 


further proof on that part of the caſe may not be 
ſo apparent, as it was an American built ſhip—But 


ſhe had run but for a ſhort time, and very much in 


Ditch occupation : The only voyage which ſhe had. 


made before, had been in a courſe. of Dutch trade, 
ſimilar to that in which ſhe was engaged in the pre- 
ſent voyage; and if I advert to the ſuggeſtion ad- 
vanced in argument, that theſe perſons in Amſterdam 
may have taken on themſetves the management of 
the veſſel, and may have ſent her to Batavia immedi- 


ately from their own ports, in oppoſition to the pro- 


feſſed intention of the owner, does not that dominion, 


exerciſed over the ſhip contrary to the will of the 


oſtenſible proprietor, raiſe a reaſonable ſuſpicion of 
Dutch intereſts in the ſhip herſelf? The very hypo- 
theſis introduces a ſuſpicion of Dutch connexion, and 
renders it neceſſary to order farther proof even as to 


the veſſel. 
Then if farther proof is neceſſary, let us fre 3 


what ſources it may be expected to be ſupplied— 
From the claimants in America, it is ſaid, and it is re- 
preſented to be a great hardſhip to affect them as 
principals by the act of their agents. Whatever the 
bardſhip may be, I fear the rule of law is ſo eſta- 
_bliſhed, that the principal is anſwerable for the acts of 
his agent, not only civiily but penalty to the amount 
of the property entruſted to his care. It would indeed 
be impoſlible for a Court of Prize to affect the proprie- 
tor in any way 3 and whatever the apparent hardſhip 
may be, it is very much ſoftened by recollecting that 
if he has ſuſtained any injury by the fraudulent and 
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July 24th, 
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Salrage 
Freight includ. 
ed; when the 
voyage is com- 
menced, and the 
freight is in the 
courſe of being 
earned. 


. his remedy againſt him. But how ſtands the fac? 


for the E9/t Indies, and that the letter put on board. 


having an intereſt in the tranſaction themſelves, or. 


of what they were intending to do. The letter which 
has been produced muſt have come accompanied with 


to be taken as the original plan of the voyage... Y 
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unauthorized acts of his agent, he will be entitled to. 


I am of opinion that the whole fraud was concerted | 
with the owner, that the cargo was aſſorted originally 


purporting a change of intention for Tranguebar, was 
framed and fabricated only for the purpoſe of colgur 
and diſguiſe. It is impoſſible that the Dutch. mer. 
chants could have taken upon themſelves to alter the 
voyage, and to make ſo material a change, without 


without apprizing the. aſſerted proprietor in America . 


ſome other, approving the change, if indeed the deſ- 
tination to Batavia is a change, and is not rather ail 


Under theſe conſiderations I am of opinion "that this 
caſe does come under the ordinary rule as to the ſhip, 1 
as well as to the cargo; that farther proof is neceſſary, 5 
and that it is not a caſe, in which the parties are en-. | 


titled to ſupply it, 


THE * FOSTER, Sowvrx, Maſter. 


i þ Hs was the caſe of a Britiſh veſſel that had ſalted” 
from Savannah le Mar, in Jamaica, to Blugfields, 
in order to join convoy for England, and was in the. 


14234 iQ 


courſe of that navigation captured by a French privateer, 


and recaptured by perſons who put off i in a boat from IR \ 319} 
" #8 — he 


5100 
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behalf of a floop that was in fight, coming from Sa- 


the ſhore: A claim of Joint falrage Was advanced on 5 


39 


. 


vannah Je Mar, but becalmed; and incapable of get- Fuly deb, 


ing up. The pretenſions of the different falvors hav- 


ing been.ſet forth, the principal queſtion turned upon 


the quantum of the property liable to the payment of 
ſalvage, whether the freight was to be included in 


that ee under * enen of the preſent 


caſe, 


On the part I the „Ne the K ing's Abe 
and Swabey contended — That the voyage muſt be 
held to have commenced ; that the ſhip had failed 
from her clearing port, and although ſhe was proceed- 
ing to Bluefields for the purpoſe of joining convoy, ſuch 

= waa deſtination eould not be taken as a ſuſ- 
penſion of the commencement of the voyage, ſince it 
might happen in proportion to the danger that was 
to be apprehended, that the.precautionof takin g convoy 
would be adopted at very different periods in differ- 
ent voyages; that the act of failing was ſuch an incep- 
tion, as would have given effect to any inſurances that 


had been made; and that it was to be conſidered for 
every purpoſe as an actual commencement of the 


voyage. 


ns 


4 1 


On the part of the Owners, Laurence and Adams 


contended —That ſalvage was not to be given for the 
freight, fince the actual voyage or progreſs towards 
the port of deftination had not commenced ; that 
the principle of falvage was to be applied only to 
property actually. /ave,. and not to contingent earn- 

gg 1 mgs 
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tentions might have been, the wind did not favour 


proach the inſtant terror was occaſioned that intimi- 
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- that might afterwards accrue from its that the 
voyage to England could not be faid to: have com. 
menced, as the veſſel-was only on her courſe to join 
the convoy at Bluefields ; that it was immaterial to 
enquire, whether inſurance would have attached or 
not, ſince that was a matter of contract merely, and 
would depend upon the terms of the policy. An 
inſurance might run from the time of ſhipment, and 
whilft the veſſel lay in port ; but the rules which govern . 
contracts of that nature, could be no guide for the 
Court, in conſidering whether or not a ſalvage ſervice 
bad been effected as to the freight in this inſtance. 


JupcmznT. . 

Sir William Scott.—There are two queſtions in this 
cafe—one relating to the falvers, the other to the 
amount of the property, on which falvage is to be de- 
creed. As to the firſt, it appears from the evidence of 
perſons who are entirely diſintereſted, that the crew 
of the /p could not have effected the recapture; 
ſince that veſſel had been ſeparated, and was becalmed, 
and could not have got up. However active their in- 


their exertions. The actual captors were thoſe who 
came off in a boat from the ſhore, by whoſe ap- 


dated the French, and compelled them to quit thar 
prize Theſe perſons mult therefore be pronounced to 
be the ſole ſalvors. 

As to the ſecond queſtion, Whether a ſalvage is 
due on the freight, that will depend on another quel- 
tion of * Whether the freight was in a courle of 


11 being 
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being earned? becauſe I cannot go the length of hold- The ' 
ing that it would be ſufficient that the ſhip was enabled Foreres. | 

to eam freight by the act of recapture. If a veſſel 7. — 
had been cut out of port, and had been afterwards re- 180. 
captured, it could not be contended, I conceive, that 
ſalvage would be due on the freight accruing on the 
following voyage. Therefore the queſtion recurs, 
Whether the freight in this inſtance was in a courſe 
of being earned? The Court, in giving falvage on 
freight, makes no ſeparation as to minute portions of 
the voyage. If a commencement has taken place, 
and the voyage is afterwards accompliſhed, the whole 
freight is included in the valuation of the property 
on which ſalvage is given. Then was the ſhip in a 
courſe of earning freight? Had the commenced her 
voyage? As far as I can collect from the affidavits, the 
voyage was commenced. The ſhip had failed from 
Savannah le Mar, in Jamaica, and was going to Blucfields, 
another port of that iſland, for the purpoſe of joining 
convoy : She might be under engagement to call for 
convoy, and yet be in itinere, as to her own voyage. 
Conſidering that the commencement had taken place, 
and that the voyage was afterwards ſi ucceſsfully ter- 
minated, and that the Court is not in the habit of 
giving ſalvage, pro rata itineris, I am of opinion 
that the caſe does come fairly within the general 
rule, and that the freight ſhould be included. One- 


ſixth given on ſhip, cargo, and freight Total value 
L. 25, ooo. 
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1 gen, THE FRAU MARGARETHA, STzvuzs, Maſter, 
1805. | 


Contraband Ton was the caſe of a cargo of Dutch cheeſe taken 
ED Ares : "_—— voyage from Anfterdam to o Quimper. 


rraband, diſtinc- 
tion from the 


2 of the Junge On the part of the Captors, the King's Advoratg 
Fanker proof of argued— That cheeſe of this quality had in the de- 
4 (a ciſions (a) of the late war been condemned as con- 
traband, when going to Breſt ; that Quimper was in 

the immediate vicinity of Breſt, and that a deſtination 

to Quimper, whether real or oſtenſible, could not be 
conſidered in any other light than as an actual deſti- 

nation to Bret, under a maſk to protect th:ſe articles 


in their courſe to the nayal arſenal of the enemy. 


 JopomENT. | | 

Sir William Scott.—A deins to Quinjer « can: 
not, I think, be conſidered as ſuch an identical def. 
tination, with a voyage ta Breſt, as to bring this cargo 
under the authority of the caſe (a) which has been 
relied on. I am not diſpoſed to hold that theſe arti- 
cles on this deſtination are ſo clearly contraband, 
though certainly very near it, as to preclude the 


claimant from giving further proof of the property. 
Farther Proof ordered. 


—y 


(a) Jonge Margaret la, I Adm, Rep. p- | 189. 
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THE LEIFDE Ah JACOBINE, Care,, d 


'H18 was a caſe on the effect of a monition to deliver pad ces 
up a certain cargo, to which a return had been of * 


made that the party had not the cargo”? in his ny 
ſcfion. 


The King's Advocate contended- That the as | 
was not ſufficient, and moved the Court to grant an | 
attachment, on a f uggeſtion, that it was now admitted 
that the cargo had been ſold by the party, and that 
the poſſeſſion of the proceeds was to be taken as equi. | 
valent to the poſſeſſion of the cargo. SALE 


4 ax 


The Court obſerved —The terms , of the monition 
might have expreſſed © the proceeds as well as the 
good; The preſent inſtrument has been confined 
ſolely to the cargo; it would therefore be too much 
to extend the conſtruQion to the effect of granting an 
attachment; it will be more adviſeable. that another 


monition odd be taken out as to the NO | 
80 . 


„ # * 
1 
% 
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THE ZELDEN RUST, Rozzenxa, Maſter. Fu þ a6th 


—— — — — 


—— Ä6 — — 


Tuis was the caſe of a cargo of Dutch cheeſe taken Conravand 
on an aſſerted deſtination from Amſterdam to — 


Corunna. ergo demned—Dif- 


tinct ion from 
the Frau Marga- 
reths. 


Weep « 
Zips Ros, 


—— IS 0 
— 


uly «6th 
5 : 
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On the part of the Captors—=A joint affidavit wag 
produced from the ſtore-keeper of His Majeſty's yards 
at Tarmouth, and a dealer in articles of this kind, which 
deſcribed the cheeſe to be fit for naval ſtores, and-ſuch 
as is uſually ſerved on board French and Spaniſh * 


of war. 


@ theſe fa the Ki inge 4 1 e 
a deſtination to Corunna was in fact a deſtination to 
Ferrol, ſince thoſe ports were both in the ſame bay, 
and ſo ſituated as to render it impoſſible to prevent 
ſupplies from going immediately to Ferro! for the uſe 
of the Spaniſh navy, it they were permitted to enter 


the bay unmoleſted, on an aſſerted deſtination 1 to 


(s) Sapre, p. 92. 


Corunna. 


On the part of the Claimant, it was contended —That 
Corunna was not a port of naval equipment, and that 
this caſe was entitled to the ſame conſiderations as 


were applied to the Frau Margaretha (a). 


JUDGMENT. | 
Sir William Scott. —It certainly has been held by 


the Court, that cheeſe going to a place of naval equip- 
ment, and fit for naval uſe, is contraband. As to 
the quality of the cheeſe, in this inſtance, there is, 1 
think, ſufficient to ſatisfy the Court, from the repre- 
ſentation given of it by a perſon converſant with this 
particular article in the way of his trade, and byanother 
perſon who is employed in the capacity of ſtore. 
keeper at Tarmouih. The quality may therefore be 
fairlyaſſumed on the declaration of their judgment; and 


if going to a place of naval equipment, it will fall under 


the rule of law that has been applied to other caſes. 
Corunng 
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Corunna is, Ibelieve, itſelf a place of naval equipment 20 3 
in ſome degree, and if not ſo exclufively, and in its pro- 
minant character, yet from its vicinity to Ferrol, it is I. 
almoſt identified with that port. Theſe ports are ſitu- 
ated in the ſame bay, and if the ſupply is permitted 
to be imported into the bay, it would, J conceive, 
be impoſſible to prevent it from going on immediately, 
and in the ſame conveyance, to Ferrol. There is, in | 
this reſpect, a material difference between the preſent 
caſe, and the caſe which happened yeſterday, of ſimilar 
articles going to Quimper, . That port, though in the 
vicinity of Breft, is ſituated on the oppoſite ſide of a 
projecting head land, or promontory, ſo as not to admit 
of an immediate communication, except by land car- 
riage. Without meaning to interfere with the prin- 
ciple of that deciſian, I think myſelf warranted to con- 
ſider this cargo on the preſent deſtination as contra- 


band, and as ſuch ſubject to condemnation. 
Condemned. 


-— = 


— | 


EE PRINTZ HENRICK vox PREUSSEN, u 
| . Szenzs, Maſter. | | 


HIS was the caſe of a motion on a return to a mo- Monition to % 


tribute under 


©* nition which had been taken out on the part of aa, 2) June 
1803, ſet, 7. 


the petty officers and crew of His Majeſty's ſhip the Quere, if 
Spitfire, againſt Mr. M*Adam, the agent, calling on jade in 
him * to exhibit his account on oath in the Regiſtry  4!aying diftri- 


bution to cover 


of the Court, within fifteen days after. ſervice of the the accounts of 


monition, and to, proceed to the immediate diſtribu- — 
tion of that part of the proceeds belonging to the Inc dle. 
oficers and crew of the Spitfire, and certify to the 

Judge that he had ſo done. The return ſet forth, 


3 986 | rA Wa DOES 
_—_ (""_ that the Spitfire having, Jn Bent ef 13 180m, 


„ oF mentvor-* jn comp an with His Majeſty's ſhiß df War Val, 
En Ws aptured A the prize, the uſual proceedings wete | had in 


ace 7 . 


"A on EET 5 Court and in the Caurt of Appeal "until the 14th ' 
ny oye of November 1803, when no hbel bem give en, on the 

+ » part of the claimant, the inhibition» decieed to be 

__ relaxed; that after, the ſettlement” of the caſe, the 

-" agents ke the Renard drew:up's ſtatement of the 

| account, and Mr. M. Adam paid to them the fum of 
2,5681. 25. 83 d. the proportion of the prücelde due 

to the Renard, leaving in his hands che fum of 

2, 909 J. 16 5. 6 d. as the proportion belonging? to the 

Spitfire; that in December 1800, the Spitfire captured a 

veffel called the Vrow Elizabeth, Ackerman, maſter, and 

brought her to Falmouth, and having commenced 
proceedings in the High Court of Admiralty, the ſhip 

and cargo were claimed ; ; that on the th of March 

1801, the ſhip was reſtored, and on the 16th of Fe- 

8 bruary 1802, the cargo was alſo reſtored ; that hav- 

ing been previouſly fold under the authority of the 

Court, the nett proceeds amounted to only the ſum of 

6 got. 55. 74. which, the claimant refuſed to accept as 

--2 reſtitution ; and having inſiſted on à compenſation 

from the captors for the damage ſuſtained by the 

85 the ſame was, referred to the Regiſtrar” and 

merchants to report thereon; ; that Mr. M- Adam was 

5 only hen! very lately made acquainted with the extent 

8 of the claimant's demand; and that, acbording t fo the 

- account. rendered into Court on the 1 ftb of De. 

crmber 1862, the value of the eargo was eſtimated at 

4451. 35. 9d. and that he was only the day before 
* adhiſed that i the Regiltine and MR — 55 a the 
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7th of May 1805, make their report thereon, but * 
he was not then informed of the amount of the ex» 
pences incurred in that cauſe.—-In a farther certificate 
of the diſtribution, dated the 26th of Fuly 1805, it 
was ſtated, « that in purſuance of a notice in the 


London Gazette of the 25th of May laſt, the agent's 


ſon did, on the 28th of June, pay unto all the parties, 
officers, and ſeamen, who were entitled, and who per- 
ſonally, called: for the ſame, their ſeveral proportions of 
the proceeds; and that on the 12th of July he paid 
to their agents and attornies, who called for the ſame, 
and produced legal authorities, the ſeveral proportions 
due to them, and that there only remained in his 
hands about 700 J. which he was ready to pay.” 


In ſupport of the Mention, the King's Advecate.— 
Condemnation in this caſe paſſed in May 1801. It is 
true that an appeal was entered, but it was not proſe- 
cuted, and «the inhibition was relaxed 1 oth November 


1803. The agent, nevertheleſs, retained the proceeds to 


the amount of 2,090 /. for ſeveral months, under an 
excuſe that in ſome other caſe belonging to the ſame 
veſſel, the proceeds of that capture would not be ſuf- 
ficient to make reſtitution. It is of great importance to 
reſiſt ſuch a plea, ſince, if it can avail in law, it will 
render the proviſions of the Act of Parliament perfectly 
nugatory. It is not a juſtifiable excuſe for delay, in 
one inſtance, to ſay, that there are accounts outſtand- 
ing of other prizes taken by the ſame ſhip. The 
crew may either in whole or in part not be the 
fame; it is: material, therefore, that the Court ſhould 
diſc ountenance ſuch plea, which, by reſorting to the 
complicated accounts of other captures, would render 
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the regulations of the Act of no effect. On the 
facts, the futility of the excuſe will appear by the 

particular items of the account. In the outſtanding 
account of the unſucceſsful capture, the whole demand 
of the claimant was only 330 J. of which 30 J. is 
admitted to have been provided from the proceeds. 
There was evidently, therefore, no reaſon for the de- 
tention of ſo large a ſum for reſtitution in the other 
caſe, if that could in law he . a legal excuſe. 


On the other fs hs the monition .calls 
on the agent to pay in the money, or proceed to diſtri- 
bution, which has been in effect complied with, as an 
advertiſement has already been inſerted, and the 
diſtribution has been made of the whole ſum except 
700 l. which the agent was alſo ready to pay. 
This explanation would, it is apprehended, have 
been ſatisfactery to the parties, if they had called 
upon the agent perſonally in the firſt inſtance, In- 
ſtead of giving him that opportunity, they have 
brought him ſomewhat vexatioufly before the Court. 
Until the end of 1803, the intereſt in the preſent 
prize was altogether ſuſpended by an appeal. When 
that was concluded, the accounts of another capture 
were unſettled; on which a very important queſtion 
preſents itſelf, Whether it is not allowable to connect 
the two accounts, ſo as to provide for the indemnifi- 
cation of the commanding officer, at whoſe riſk the 
expences are incurred? It would indeed be a ruinous 
ſyſtem to hurry on the diſtribution of ſucceſsful cap- 
tures to the common mariners, and to leave the eap- 
tain reſponſible for the reſult of other captures, wan 


may haye been made * the lame ſhip's company; and 
* 
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which may be depending at the ſame time. Additional 
expence would alſo ariſe from a neceſſity of proceed- 
ing to ſeparate diſtributions, Under theſe conſidera- 
tions the Court will, it is hoped, be of opinion that 
this monition has been needleſsly extracted, and di- 
rect the agent to be diſmiſſed. - 


1 


Sir William Scott.— It would; I think, be 1 improper 
in the preſent caſe, which is the firſt that has ariſen 
on the late Act (a), to diſmiſs the party on this re- 
turn; and I do not perceive that it can be of anythh 
convenience to him to be held before the Court, until 
ſuch time as the unelaimed ſhares are paid over to 
Greemeich Hoſpital. The monition was extracted at 
the ſuit of the petty officers and crew. The tenor 
of that monition is to call on the agent to diſtri- 
bute, and to certify to the Court that he has done 


: 0299 
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* 


Auguſt 16 
1805. : 


ſo, which, it is contended, has already been per- 


formed, becauſe the diſtinction is begun. I conceive 
the meaning of the Act to be, that he ſhould complete and 
ſettle the diſtribution, and that it is not enough that he 
ſhould have barely begun, and then lie by. As no in- 
convenience is likely to enſue to the agent, and as there 
is nothing in the proceeding which tends to caſt any 
ſtigma on his character, I ſhall certainly not at preſent 
diſmiſs him. 

Then with reſpe& to the expence of the applica- 
tion, the agent has ſhewn, by complying with the mo- 
nition, that it was not altogether unfounded. The return 
Jets forth, that the accounts of another capture were 
-not ſettled, and that ba captain adviſed hm not to 


— 


8 1 „ — 9 th * 


(a) Prize AR, 2th 1 1305, ſet. 7 71. 
'H 2 dillribute, 
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e diſtribute, except to the officers, until thoſe accounts 
 Parnaz HEV - SG | i 
nter Vox ſhould be liquidated. It appears to me that this advice 
Gͥuas neither proper to be given, nor to be received, and 
Augeft iu, that the agent ſhould not have adted in compliance 
mes. with it. When a prize has become a veſted intereſt, 
Ie the parties in diſtribution areentitled- to their ſhare ; 
and if the captain makes another ſeizure, he is anſwer: 


D f Y 
able for the diſcretion of that act. . 


I þ * 


* 


Laurence. The other ſeizure which had been made 
by this veſſel was a prior ſeizure. T may be per- 
mitted to obſerve alſo, -as this'is a new queſtion, that 
it is repreſented to have been the practice invaria- 
bly purſued in the navy to diſcharge unſucceſsful 
ſeizures by other prizes belonging to the ſame veſſel, 
and that it is felt to be a queſtion of great moment 
and importance to commanding officers, Whether this 
2 ſhall bs continued or over-ruled. I IE 


| . Court I A clacatgſtatons of the prefect ale do 
not render it neceſſary for me to give a decided opinion 
upon the general law, and therefore as it is preſſed 
as a point of conſiderable importance to the navy, I 
wich to be underſtood to determine this caſe on its own 
particular facts; though ſpeaking haſtily, J do not ſee 
that the practice deſcribed can be ſuſtained by the 
Court, except in caſes where a general conſent to ſuch 
an effect is ſhewn. It appears to me that the application 
was proper to be made to the Court, and that the pe- 
titicners are entitled to be indemniſied. Without 
meaning to expreis any thing vindictive or in a tone of 
cenſure, and indignation, I am of opinion that the 
juſtice of the caſe requires that the agent ſhould/ be 
condemned in the expences of this proceeding, = 
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THE CHARLOTTE CHRISTINE, Perzrern, Ahe 
| | Maſter., 8 


Tus v. was tlie as of a Daniſh veſſel, with a cargo Blockade— | 
of fir timbet, taken off Cape La Heve, and pro jononn, 


ceeded againſt on the-ground of a breach of the block- — 7 


expoſe the 
ade of the Seine. bluckaders 


force to the 
batteries on 


On the aricinal depoſitions the maſter had ſtated— the c, &e. 


not admiſſible, 


That he was bound from a port in Nortuay to a market under a yuryoſe 
of taking a pilot 


in France; that he was apprized of the blockade of bora beigb- 
Havre; that on his paſſage he was warned not to ing pert 


enter any of the French ports as far as Fecamp, which 
were put under blockade, gth of Augu/ft 1804; that 
he came to Beachy Head, and,failed from that port 
with an intention of proceeding to Caen; that he had 
come off Cape La Heve for the purpoſe of taking a 
pilot for Caen; that he had ſailed in fight of the Britiſb 
frigates for ſome hours before the capture, and that 
he had brought to on the firſt appearance of the boat 
that came off to examine him; that he was actually 
ſailing: tor Caen, and had no intention of breaking 
the blockade of Havre. Permiſſion was given to the 
captors to anſwer this repreſentation, and affidavits 
were now exhibited from the commanding officer, 
and other officers and men of the capturing veſlel, 
which ſtated the veſſel to have been in tow by a pilot- 
boat, and making for the ſhore when ſhe was firſt 
hailed; that the refuſed to bring to, until the captors 
were obliged ta fire a ſhot at her; that ſhe- was ſo near 
to the ſhore as to be almoſt under the protection of 
H 3 | the 
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the batteries; and that ſeveral ſhot were fired from 
the batteries at the capturing boat ; that ſhe was ſteer- 
ing in for the ſhore when ſhe was firſt perceived. 


Juns MENT. 
Sir William Scott, —This ſhip was kids with a 


cargo of deals to a port of France, being conſigned 


to the maſter with a diſcretion to find a market for his 


cargo, as he had an undoubted right to do in any 


port of France, which was not blockaded. To Havre 


he was not at liberty to go, ſince he himſelf admits that 


he knew that port to be under blockade. He-came 
to Beachy Head, and there determined io proceed to 
Caen, and failed with a fair wind on the evening pre- 
ceding the capture. He came in fight of the French 


coaſt between four and five o'clock the next morning, 


ſo that he had the benefit of the whole day for delibe- 
ration, if any difficulty occurred, as he ſtates the port 
of Caen to be of difficult entrance and approach. 
According to the maſter's account, it was only for 
the purpoſe of taking a pilot for Caen, that he made 
for Cape La Heve; and that is repreſented to be the 
point where pilots uſually ply for Caen, which could 
not be ſo well approached on the other ſide.— That 
this may be the ordinary courſe for Caen is not im- 
probable, but the practice muſt, I conceive, have been 
a little interrupted by the continuance of the blockade 
of Havre. It is ſcarcely to be ſuppoſed that there was 
not ſome other ſtation, to which pilots muſt have re- 
ſorted, ſince the mouth of the Seine has been inter- 
dicted, or that the ſame difficulty of obtaining a pilot 
for Caen on this fide of Cape Barfleur, that is ſaid 
to have prevailed in Fe times, ſhould ſtill exiſt, 
It 
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It may be admitted, however. on this point, that the OR, Phe: 
maſter might. be miſled by the former practice, and that Canerias;” 
he might have intended very innocently to take a pilot — "hots — 

off Cape La Heve. He ſays that he had paſſed the 1803; 
Engliſh trigates with a ſignal flying, and without oppo- | 
fition, which is not contradicted, and ſo far, it appears, 
his conduct had not excited any great ſuſpicion. But 
the caſe is materially altered in the ſequel, when we 
learn from his own admiſſion that he had ſtood in 
within one mile of the ſhore, after he had perceived a 
pilot boat to be coming out to him. There was then 
no neceſſity to go in farther; yet he continued to ap- 
proach the ſhore, and after he had been hailed by the 
captors, and had refuſed to bring to on the firſt no- 

\ tice. This view of his conduct does, I think, warrant, 
and indeed compel the Court to hold, that whatever 
the equivocal cauſe of ſuch a ſituation may be, a perſon 
cannot be allowed to approach ſo near to a blockaded 
port, as to place himſelf almoſt within the effectual 
protection of the ſhore, and with no neceſſity exiſting. 
To allow ſuch an approach would render the whole 
purpoſe of blockade perfectly nugatory. 

It is admitted, that the maſter had ſeen the pilot- boat 
at twelve miles diſtance early in the morning ; that he 

had hoiſted a ſignal, and perceived the boat to be com- 
ing off, What had he to do then but to have waited 
where he was, and where he had paſſed the frigates, as 
he ſays, without being conſidered to be in a ſuſpicious 
ſituation ? Inſtead of this prudent and natural courſe of 
conduct, he continued to approach, and in defiance of 
the captor's boat, ſince it appears that he did not bring 
to until a gun was fired at him. The extreme impru- 
dence of this behaviour, and the great improbability 
that any perſon would ſo act, but from ſome ſiniſter 
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rr. motive, lays him under the avaidable imꝑputation ff 
Goebterr7, being engaged in an attempt to break the blockade 
. wy It is a poſſible thing that his intention was innocent 
but the Court is under the neceſſity of acting on the 
preſumption which ariſes from ſuch a conduct and of N 
inſerring a criminal intention. On a full conſidera- 
tion of all the circumſtances of the caſe, and pn the — 
repreſentation of the party himſelf, I am bound to s 
pronounce that this ſhip and cargo wereſailing in breacck 


of the blockade of the Seine, and that fe are ale. l 


quently Mg. to cangeranation. ' b- 10d 
| | | , g . 
1 "THE HUNTRESS, STINSON, Maſter. 5 Gl 
SalVage—- HIS = the caſe of a demand for lalrage: 2 an wy 


n American ſhip and cargo recaptured from a g. 20 


recaptu e of a k ESA” $] 
2 niſh cruizer, which bad ſeized the veſſel as prize, on 
Gibra/tur and a ground that ſhe was bound to Malta, with a e | 


M/ la, on th 
accuunt if the of proviſions and naval ſtores, on a deſtination 10 a 


Abnerican (; 
— a belliger eat _ 


for the Ameritun 


8 On the part of the Captors, the Ki ing 5 Advorate uy 

| Arnold. —The principle of law is now ſettled, that 
neutral property recaptured from the enemy, ſhall . 
pay ſalvage, when there is reaſonable ground to con- 
clude that it. would have been ſubje& to condemna-' 
tion in the Courts of the enemy. With reſpe& to 
American veſſels more eſpecially, the propriety of the 
rule has been recognized by the law of that country 
which eſtabliſhes the payment of ſalvage for fuch ſer- 
vices ; and in the caſe of the Betſey (a) before the 
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fect (a) was expreſsly noticed and applied;' in Rxing . 

the rate of ſalvage,” which Was decreed. A to the 175 12 E N 

danger from which this cargo has been ſaved, it is im- "A * 1 

. to dr e that 3 of n. ler going to 2 

| Sil! 6 40 pO Oi anne ea: 

—— — nn 
mr The Court of Appeal i in ae, rn N of on- 

third, with reference to the Act of Congreſs, 2d of March 1799. —_—_ 

« which enacted, that the ſhips or goods of the citizens of the 

United States, or of the citizens or ſubjects of any nation in amity 

with the United States, retaken from the enemy, ſhould par 

ſalvage, according to the following rates, if retaken, within 24 

hours, one eighth; within 48 hours, one- fifth; within 96 hours, 

one third; and above 96 hours, one-half.” | 20 
The * ordinances, of 2 5th June 1798, and 9th July 17798 L of, ul 

related only to the property of American citizens and lubjects, and 

eſtabliſhed, a very indefinite rate, leaving it at the diſcretion ek 3 — 


the Court, between the proportions of one-eighth and one- half. bs 
Since the ordinance of 1799, a later ordinance: of 3d. ok „ On +. «x bs 

March 1800, ſeems to have remodelled the law on this ſubject, by... i= 

enacting, with reſpect to American ſubjects, ſeR. I. that veſſels 0 3 a uv 


goods, belonging to any perſons reſident within or undef the pro- | 1 a 
tection of the United States, and retaken from the enemy; beſors*- -*- 0 
they have been condemned as prize by any competent authorities, oy 
fhall pay, in lieu of ſalvage, if retaken by a public veſſel of the 
State, one- eighth; and if retaken by a private veſſel, one ſuth; 3 
and if ſuch veſſel ſhall appear to have been ſet forth and armed 2 
a veſſel of war, one balf. The third ſection relates to the property 
of alien friends, and enacts . that the veſſels or goods of perſons 
permanently reũdent within the territory and under the protection 
of any foreign Government in amity with the United States, ang 
retaken by the veſſels of the United States, ſhall be reſtored. to 
the owner, he paying for and in lieu of ſalvage ſuch proportion gf 
the value thereof, as by the law or uſage of ſuch: Government, 
within whoſe tertitory fuch former owner ſhall be \ reſident, ſhall | > 
be required of any. veſſel or goods of the United States under like 
circumſtances of recapture; and where no ſuch law or uſage ſhall _ 
de known, the ſame ſalvage ſhall be allowed as is s provided by the 
get ſection of this Act. Provided "alls, that 6 "ſuch veſſel (ball 
ve ſo reſtored to ſuch former owuer, in any caſe when the ſame 
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the ports of the enemy of Spain, and ſeized on that 
very account by a Spaniſh cruizer, would have been 
liable to confiſcation in the Prize Court of Spain. 


On the part of the Claimant, Laurence and Swabey.— 
The principle of ſalvage is not to be taken ſo broadly 
as it is now repreſented. The general rule has been 
on great deliberation decided the other way in the 
caſe of the Jonge Lambert, (ʒth Adin. Rep.) and the 
departure from that practice, which prevailed during 
the later period of the laſt war, reſts ſolely on the 
violence of French cru zers, and the notorious injuſtice 
of the Prize Tribunals of France. In the preſent caſe 
the capture was made not by a French cruizer, but by 
a cruizer of a Nation which has always adhered to the 
principles of the general Prize ſyſtem, with its 
accuſtomed regularity and honour. There is there- 
fore no ground for a ſuggeſtion of danger to this 
property, beyond its juſt liability to capture by the 
law of nations. Then what was that? and what 
were the particular circumſtances under which the 


cargo was going? It was a cargo going on the 


account of an independent Government, whoſe acts 
are entitled to be ſo far diſtinguiſhed from the mere 
mercantile ſpeculations of individuals, that they are 


to be received and conſidered with the fulleſt con- 
fidence and good faith en the part of other Govern- 
ments, and are not on flight grounds to be called in 
queſtion. What was the profeſſed purpoſe and deſti- 
nation of theſe articles? They were not even going 


— 


— — 


ſhall have been condemned as prize by competent authority before 


' the recapture, nor in any caſe, when by the law or uſage of the 


foreign Government the goods or veſſels of ſubjects of the United 
States in lixe circumſtances wonld not be reſtored.“ 


neceſſarily 
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neceſſarily to Malta, but were conſigned to that port 
only on the event of the American ſquadron bein 
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there, with a direction to go on to Syracuſe, if that Sept, inch aol 


ſhould be the place of rendezvous, as indeed it was 
expreſſed to be moſt probable. The reality of this 
purpoſe is guaranteed by the certificate of the French 
Miniſter of commercial relations in America. It is 


impoſſible to ſuppoſe, therefore, that the reſult of 


any proceeding inſtituted as to this veſſel in the Prize 
Court of Spain could have been unfavourable to the 
property, or that it would not have been reſtored 
immediately, according to the juſtice of the caſe, and 
with due attention to the certificate of the French 
Miniſter, which may be conſidered as a ſpecial paſs or 
permiſſion, under the authority of an ally in tlie war. 


In Reply, the King's A dvocate and A rnold.—Since 


this caſe was firſt opened, a particular paper has been 
poinred out to the notice of the captors, as having the 
effect of a ſpecial permiſſion or paſs from the French 
Miniſter, and it is contended that this inſtrument 
would have removed all danger from the cargo in rhe 
Tribunals of Spain; But how would this certificate 
have produced any fuch effect? To the Tribunals 


of Spain, an independent State, it could not operate 


with the force of direct authority. It might be 


doubted even whether the inſtrument itſelf had not 


been obtained by miſrepreſentation and ſurprize, and 
the Spaniſh Government might juſtly expect, that a 


certificate which was deſigned to operate in their . 


Courts, ſhould have been confirmed by the ſigna- 
ture of the Spaniſh Miniſter in America. The rela- 


12th, 1805. 


tions of Spain and America have ſtood for ſome time 


on terms bordering on hoſtilities ; and it is not to be 
ſuppoſed 
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ſuppoſed chat in the view which 2.Sþan i Court off.aw 
would have taken, of theſe articles going to Gibral⸗ 
tar in the firſt inſtance, i in their way to Malta, they 


would have been conſidered as innocent. On the con- 


trary, from the impreſſion which the captors ſeem to 
have entertained of the conſequence, it is evident that 
the reſult of the ſeizure was not ſo Certain. The 
Court will cherefore, under all theſe circumſtances, 
conſider it as a caſe in which ſalvage ought. to be de- 
creed, according to the law of the American. Govern- 
ment, and according to the proportion fixed 1 in their 
ordinance. ICY OR Et tat <4: nts ths 


Jupenent. oh 

Sir William Scott —This } is a ; queliien. ariſing on 
the recapture of an American veſſel laden with ſtores 
and proviſions, and going with a contingent deſtina- 
tion to Malta or Syracu iſe, when ſhe Was taken by a 
Spaniſh privateer, and retaken by a privateer of this 
country, It has been truly ſtated, that neutral property, 
recaptured } is not ſubje& to ſalvage by the general rule 
of law on this ſubject, founded upon a ſuppoſition that 
juſtice. would have been done if the veſſel. had been 
carried into the port of the enemy; and that if any 
injury had been ſuſtained by the act of capture, it 
would have been redreſſed by the Tribunal of the 
country, to whoſe cognizance the caſe would regularly 
have been ſubmitted. 11 f is May likewiſe, that during 


now LS & 


lenge; which was practiſed Ute” part of France; drew 


this Court out of its uſual courſe, and induced it ta de- 


cree ſalvage, with the perfect acquieſcence of heſubjeQs 
of neutral States, who were fully ſenſible of the fer“ 
vice 
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vice that was rendered to them, by taking them out 
of French hands. But this exception did not alter .. 
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the eſtabliſhed doctrine of the Court: It was a devia- S, rith * 


tion which originated in caſes of French capture, and 
lam not aware that it has been applied i in recaptures 
from other States (a). 

This is a recapture from a Spaniſh cruizer. But 
it is faid that the treaty between Spain and America 
expreſsly prohibits the carrying of articles of this 
deſcription 'to the ports of an enemy. Certainly, 
if the cargo was going abſolutely to Malia, and in 
a way of being made ſubſervient to the uſe of 
the enemy of Spain, under the article of the Treaty, 
it would be ſubje& to ſeizure and confiſcation, and 
that might lay a ground for ſalvage on the part of 
a recaptor. But the fact is not fo eſtabliſhed—it 
was not going to Malta, conſigned to Engliſh poſleſ- 
ſion, and Engliſh uſe ; but for the ſupply of the Ame- 
rican ſquadron, which was at that time employed in 
thoſe ſeas, It was not even going decidedly to Malta, 
but to the ſtation of the American Commodore, where- 
ever that might be, who was cruizing in thoſe ſeas, for 
the pupoſe of defending the trade of America againſt the 
Corſairs of Barbary, who are in ſome meaſure to be c con- 
ſidered as the common enemy of the commerce of Spain 
and America, and all other States. | 

The propertybelongedt to the American Government, 
which was fiot engaged in traffic lucrandi cauſa, but was 
exporting the preſent ſupply only for the uſe of its own 
ausge of. Tam to conſider, then, under what aſpect ſuch: a 
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ſome. dellars, the property of merchants, of Portugal, captured en 
bard a Brig/h packet, and recaptured from a Spaniſh orpizer. 
elle 
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veſſel would have been viewed in the Spaniſh Court of 
Prize, in a fair and juſt light, and not under any vio- 
lent or capricious feeling, that for the purpoſes of the 
preſent argument, may be imputed, as likely to divert 
the learned perſon who preſides i in that Court, from the 
performance of his duty. There is no ground for ſuch 
a ſurmiſe. This Ce: will not lightly entertain a ſuſpi- 
cion, ſo injurious tothehonour of the Spaniſh Tribunals, 
or ſuppoſe that the known and eſtabliſhed principles of 
juſtice would not meet with the ſame candid obſervance 
in the Courts of that Country as in thoſe of our own, 
There is enough, I think, to convince this Court, 


and any other Court which I am to ſuppoſe would 


be guided by the ſame principles of impartiality and 
juſtice, that this cargo was not going on a ſpecula- | 
tion of individuals, who might be catching at op- 


portunities of gain, in violation of the duties impoſed 


upon them by the public Treaties of their Country; 
but that it was the property of the American Govern- 
ment, deſtined for the ſupply of the American Tqua- 


dron in thoſe ſeas. All the evidence in the caſe ſpeaks 


the ſame language: There is the charter-party, with 
the agent of the American government ; There is the 
letter or public diſpatch of the officer of marine, con- 


taining directions to the Amerian agent at Malta. 


There is beyond that, I obſerve, amonglt the original 
papers, one under the ſeal and ſign- manual of the 
Preſident of the United States, deſcribing the nature 
and purpoſe of this conſignment ; That is, moreover, 
I will not ſay confirmed, becauſe nothing can go higher 
than the declaration of the Government itſelf, but ac- 
companied by a certificate from the Britiſh and French 


Miniſters. Now I cannot but aſſent to what has been 
_ on — point, hat great * is due to 


the 
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the declaration of the Government of a State; not to 
the extent that has ſometimes been contended for, that 
the convoy of a veſſel of the State, or public certifi- 
cates that the goods on board are the property of 
their ſubjects, ſhould be at once received as autho- 
rity to eſtabliſh that fact, and to ſuperſede all farther 
enquiry ; becauſe it is very poſſible that Governments 
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Sept. 11th and 
12th, 180g. 


may be impoſed upon with regard to facts of that 


nature, which they can take only on the repreſentation 
of interefted individuals. But when there is an aver- 
ment like zhis, relative to their own immediate acts, it 
would be a breach of comity and reſpect due to the de- 
clarations of an Independent State to doubt the truth of 
an affertion, which could not have been made but upon 
a thorough knowledge and conviction of the fact. 

It is a thing ſo highly improbable in itſelf, that 
a Government, which has always profeſſed a moſt 
guarded neutrality, ſhould be ſending out ſupplies for 
the uſe of the Britiſh fleet, and in violation of an ex- 
preſs article of its Treaty with Spain, that it could 
ſcarcely have raiſed a ſurmiſe of that nature in the 
deliberate and unbiaſſed judgment of any Court of 
Juſtice, In addition to the monſtrous improbability 
of ſuch a ſuppoſition, all the papers ſolemnly aſſert a 
different application. It is, I conceive, utterly impoſ- 
ſible that theſe articles could have been conſidered in 
a Spaniſh Prize Court as going for Britiſh uſe, or as 


liable to be converted to the ſupply of the Britiſh + 


garriſon at. Malta, What might have been the caſe, 
if a cargo of this kind had been going on a ſpeculation 
of individuals, even for the ſupply of the American 
ſquadron, I will not take upon me to ſay ? Articles of 
this deſcription, belonging only to individuals, and ar- 
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rived in a belligerent port, might have been ſubjected 
to a demand of pre- emption, and therefore might 
perhaps have warranted a different rule of deciſion in 
the judgment of the Court of Spain. But as a cargo 
going on the account of the Government of the United 
States, and not ef individuals, I cannot but think that 
it would have been protected in ſpecie from any ſuch 


demand in the port of Malta, and that it would have 


been free from all danger of an unfavourable. inter- 


pretation in Spain. On theſe conſiderations I am of 


opinion that the privateer, which has made the recap- 


ture, is not entitled to any thing in the nature of fal- 


vage, nor to more than the expences of bringing the 


Jept. rith, 
1805. 


Blockade of Ca- 
dix, if raifed— 
Renewal not 

to be preſumed, 
—notification, 
Nc. neceſſary to 
the recom- 
mence ment of 
a blockade of 
that ſpecies de 
N. 


queſtion before the Court, as it certainly was a que. 
tion proper enough to be ſubmitted to judicial deter. 
mination. ; 


ff 


THE HOFFNUNG, ScnmipT, Maſter. 


Tu. was the caſe of a Sewediſp veſſel, which had 


failed the 17th of July from Nantes, with a cargo 
of corn or flour for the port of Seville, which was 


claimed under His Majeſty's * Iſt _ 
NC | | 


On the part of the Captors, the King's Advocate and 
Adams.—This veſſel appears to have laid for ſome 
time under an embargo in the port of Nantes, and to 
have been liberated at laſt on the condition that ſhe 
ſhould take a cargo on board for Seville, notwithſtand. 
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ing kx bföckade of H. Licar, which comprehends ro. 8 
alm port, ard ' which had exiſted. ſince the notif- 0059” — | 
-cation of the 25th of Abril. On a former (a). OCCA- Sept, 120, 
ſion 3 Aoubt Was entertained, whether the hlackade 18035. 
of St. Lutar had been reſumed after Sir Jabm Ordes 
was driven off, It now appears from a communica- 
ton with the "Admiralty, that immediately after the 
on intelligence Was recelved reſpecting Sir John Qrde's 
_ -- ſquadron; directions were ſent to Lord Collingwood 
d proceed to Cadiz; and that he had arrived on that 
ſtation on the gh of Tune. It cannot be doubted there- 
fore that long 'before the date of this tranſaRion, it 
muſt have been perſectiy notorious at Nantes that 
Cadiz: and St. Lucur were in a ſtate of blockade. It 
appears, indeed, from a correſpondence which: paſſed 
between Lord Collingwood and the neutral Conſuls 
at Cadiz, on the 23d July, that he had been before 
that port ſome time, and had given public intimation 
of his intention to enforce the hlockade, 


1 
* 


On the part of 2 Claimant, . and K Rebinſn 
—It is material to- conſider the dates of- this _— pal 
action, for the purpoſe of judging, how far perſons - A 

at Nantes can be ſuppoſed to have made this ſhip- - 
- ment, in defiance of any knowledge of the block. 
ade of Cadiz and St. Lucar. The cargo was put on 
board in the mgnth of June, and the ſhip failed about 
the 11th July, nearly ten days before the date:of that 
letter of Lord Collingwod to the Conſuls of Cadix, 
which ſeems to refer to their letter of the 19th, as the 
firſt communication that had paſſed on the. ſubject. 
The ſhip: was captured at a conſiderable diſtance from 
the coaſt of Spain, and long before the could have 
Vol. VI, i contrayened 
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contravened any recent rights, that might ariſe qut 


of a blockade de facto, accompanied with, due notice 
and warning. In a former caſe of the Tribeten nearly 
the ſame circumſtances occurred, and on that occa- 


ſion the Court intimated an opinion, that if it was 
meant to affe& neutral veſſels. with an obfervance of 


the blockade of Cadiz, under the Notification of the 


25th April, it ſhould be ſhewn that that Notification 


had been renewed, and republiſhed, aſter the interrup- 


tion which it had received from the appearance of the 


combined fleets. No fact of that kind is now alledged; 


but it is attempted to ſupply the place of that public 


notice by the notoriety which, it is ſaid, muſt haye 


prevailed in the ports of France, from the appearance 


of Lord Collingwood's ſquadron off thoſe ports. 


As far as we can collect from that correſpondence, 
the operation of his ſquadron on that ftation muſt 
have been ſubſequent to the date of this tranſac- 
tion. No facts have been ſhewn to induce the Court 
to recede from the decifion, which it made in the 


former caſes, in which the ſhips and cargoes were 
reſtored. 


In Reply, the King's Advocate and Adams.—The 
claim for the cargo in this caſe is given under the in. 
ſtructions of the iſt February, which contain an ex- 


ception of blockaded forts. It will be immaterial, 


therefore, whether the Notification of the 2 5th April 
ſhall be held to be in force or not, ſince it will 
be ſufficient to ſupport the condition expreſſed, in 
theſe inſtructions, if the port ſhall be ſhewn to have 
been under a ſtate of blockade de Jacto only, not 


àccom- 
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accompanied by any Notification. If ir is conſidered 
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that Lord Collingwood had been diſpatched to this Horrwunc. 


preſent tranſaction, it will appear highly improbable that 
the actual renewal of the blockade of Cadiz ſhould 
not have been known at Nantes at the yime of ſhip- 
ment, or before the failing of this veſſel. If a doubt 
only prevailed upon the ſubject, as it was a ſhipment 
made altogether under ſpecial indulgence, means ought 


to have been taken to aſcertain the truth of the. re- 


port. That a Coubt did exiſt, is evident from a paper 
found on board, purporting to be a certificate from 
the Pruſſian Conſul at Nantes, ** that he had received 


no communication from his own country as to the 


blockade.” On this point, however, it is poſſible 
that ſome diſtinction may he admitted between the 
caſe of the ſhip and cargo, becauſe as the cargo was 
ſhipped under the order of the Spani/hGovernment, that 
Government muſt have been apprized of the renewal 


of the blockade, long before the intelligence could 


reach neutral nations. It was to be expected that im- 


mediate orders ſhould have been given to the Spaniſh 


agents at Nantcs not 'to perſevere in the execution of 
a ſhipment, which could no longer be completed, 
without violating the reſervation, expreſsly announced 
in the inſtructions of the 1ſt February. 


JoupcnmznT. | I | 
Sir William Scott. There had been a very humane 
order iſſued by the Britiſh Government, in conſidera- 
tion of the diſtreſs to which the Kingdom of Spain 


was reduced by famine, to permit cargoes of corn 


to be carried to that country, without exception as to 
I 2 | the 


ſtation two or three months before the date of the 7 Spe. 11th, 3 


1805. 


rats caszEs DETERMINED IN THE 


. the property, but with a reſervation © that it ſhould 
not be carried to blockaded ports.” This was un- 

5 a queſtionably a very beneficent and liberal relax- 
ation of the rights of war, ſince an enemy has 

a right to ayail himſelf of- the exigency produced 

by famine, as well as by any other diſtreſs. There 

can be no doubt that this relaxation was received 

by Spain with ſuitable impreſſions ; and it was in- 

cumbent on the Government of that Country to 

take care that their orders were properly carried inta 

—_ effect, and that they ſhould not be abuſed to eover 
| DE fraudulent attempts to violate a blockade that was 
impoſed on any of the ports of Spain. 
It appears that the port of Cadiz and St. Lucar were 
put under blockade by a Notification of the 25th of 
April; but it unfortunately happened that the Notifica- 
tion iſſued at a time, when it became equally notorious 
that no blockade actually exiſted, ſince the Britiſh ſqua- 
dron had been recently driven off by a ſuperior force. In 
a former caſe, a queſtion was raiſed, whether the Notifi- 
cation which had iſſued, was not ſtill operative, at leaſt 
for the purpale of ſuſtaining the effect of theſe inſtruc- 
tions. But the Court was of opinion that it could nox 

be fo conſidered, and that a neutral power was not 
obliged, under ſuch circumſtances, to preſume the con- 
tinuanee of a blockade, nor to act upon a ſuppoſition 
that the blockade would be reſumed by any other 
competent force. 

: It was argued on that occaſion that neutrals were 
bound to act upon ſuch preſumptions, and on the ſame 
principle, on which it has been held, that when a block- 
 ading ſquadron is driven off by adverſe winds, they are 

| bound to preſume that it t will return, and that there is no 
diſcontinuance 
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diſcontinuance of the blockade. But certainly the two 


caſes are very different. When a ſquadron is driven 
off by accidents of weather, which muſt have entered 


into the contemplation of the belligerent impoſing the 


blockade, there is no reaſon to ſuppole that ſuch a 


circumſtance would create a change of tem, ſince it 
could not be expected that any blockade would continue 
many months, without being liable to ſuch temporary 
interruptions. But when a ſquadron is driven off by 
a ſuperior force, a new courſe of events ariſes, which 


may tend to a very different diſpoſition of the block- 
ading force, and which introduces therefore a very 
different train of preſumptions, in favour of the ordi- 


nary freedom of commercial ſpeculations. In ſuch a 
caſe the nentral merchant is not bound to foreſee or 
to conjecture that the blockade will be reſumed 3 and 
therefore if it is to be renewed, it muſt roll de 


novo, by the uſual courſe, and without reference to the 


former ſtate of facts, which has been ſo effectually in- 
terrupted. On this principle it was that the Court 
held the former blockade to have become extinct, and 
intimated an opinion that there ſhould be a repetition 
of the fame meaſures, on its recommencement, to 
bring it to the knowledge of neutral States, either by 
public declaration, or by the notoriety of the fact. 
It is not now contended that any new declara- 
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lion has iſſued, and the Court has already determined 


that the former notification had become extinct. It 
remains, therefore, to be conſidered, whether there 
has been that notoriety of the fact, from the operation 
of time or from other circumſtances, which muſt be 
taken to have brought the exiſtence of the blockade 


to the knowledge of the parties. 
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Among other modes of aſcertaining that fact, a 
prevailing conſideration undoubtedly is the length 


"pe. , of time, in proportion to the diſtance of the 


3 


country from which the veſſel fails. What I have 


to lament in this inſtance is, that we labour under 
an ignorance of the true terminus a uo, not having 


the neceſſary information as to the time when Ad- 


miral Colling vod returned to that ſtation. Al- 
| though ſomething is to be colle&ed from the letters, 


to which a reference has been made, they do not, I 
think, ſupply ſufficient information, or with ſuch pre- 
ciſion as can enable me to found a judicial ſentence! 
upon it. 

With regard to the ſhip, I am ons to advert to the 
ſituation of hardſhip in which Swedi/hveſlels were placed 
by the embargo, which was impoſed upon them in the 
ports of France. It was a material object with the French 
Government, to have the ports of Spain ſupplied with 
articles of proviſion. To effect this purpoſe, it was not 
unlikely that means of impoſition and force would be 
employed, more eſpecially againſt Swediſh veſſels, who 
were in a particular manner inopes concilii, owing to 
the ceſſation of all diplomaric correſpondence between 


their own Government and France. They had been 


put under an embargo, and were releaſed, it appears, 
tor the purpoſe of being made the inſtruments of 
conveying theſe ſupplies to the ports of Spain. It 
is natural to ſuppoſe, that any information that 
might have reached the Government of France, as 
to the actual ſtate of the ports of Spain, would be 
withheld from them. Unleſs it is ſhewn, therefore, 
in the cleareſt manner, that the knowledge of the 
actual blockade of Cadiz and Saint Lucar, which, is 
faid to have exiſted, had reached the maſters of theſe 

veſlels, 
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veſſels, I ſhall think myſelf bound to act towards 
them with great indulgence, and with due confider- 
ation of the difficulties under which they were placed. 

Their caſe. is very different from that of the pro- 
prietors of the cargo. For who are they? The 
Spaniſh Government Who were bound to obſerve 
the moſt perfect candour and good faith, They 
could not but know the fact, if Cadiz was actu- 
ally blockaded. It was their duty to have tranſ- 
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mitted the earlieſt information to their agents in 


France, and to have altered the deſtination of 
their cargoes to other ports, to which they 
might go without infringing the inſtructions, which 
had iſſued in their favour. There is, therefore, 
2 material diſtinction between the ſhip and the 
cargo. Unleſs it is proved in the moſt unequivocal 
manner, that the maſter was affected with a know- 
ledge of the alledged blockade, I ſhall hold the veſſel 


to be exonerated. With reſpet to the cargo, it 


it is ſhewn that the blockade did exiſt, and that 
there had been time for communication from Spain, 
' thoſe intereſts will not be entitled to the ſame in- 
dulgence. I ſhall, therefore, at. preſent, make no 
other order, but to require the recommencement 
of the blockade to be diſtinctly aſcertained, meaning 
to apply the inferences that may ariſe- from the in- 
terval of time, very differently to the caſe of the ſhip, 
and of the cargo. 


On a ſubſequent day(a) thiscaſe came before the 8 2 a) 24 Je 


again on the information required tobe produced of the 
time when Lord Colling wood reſumed the blockade of 
Cadiz, No farther information was exhibited, but only 
the certificate ofthe Admiralty,ſtating that Lord Colling- 


I. 4 wod 


his -— Cadts peitimner 1. wit: 
Tk wood arrived off Cadiz on the 8th of June. The cailfe 


. was argued on the Suffecioncy of that Att, and the in- 

St, 11, ferences deducible from it, whether they were ſuch as 

e could be held to re-efabliſh the blockade, ſo as to im- 
poſe on the Government of Spain an obligation of 
counteraCting this ſhipment, previous to the ma of 


the veſſel; 


ms, - | 

Sir . Scott. —What the Court has already decided; 
on the beſt conſideration, is, that the raiſing of the former 
blockade by a ſuperior force, was a total defeazance of 
that blockade and its operations: Whether that is a 
ſound opinion or not; muſt be left to the determination 
of the Superior Court : My perſuaſion is, that there 
could not be a more effectual raiſing of the blockade; 
and that it ſhould be renewed again by notification, 
before foreign nations could be affected with an obli- 
gation of obſerving it as a blockade of that ſpecies ſtill 
exiſting. Under this view I have already intimated my 
opinion that the mere appearance of another ſquadron 
would not reſtore it, but that the ſame meaſures would 
be neceſſary for the re-commencement, that had been 
required for the original impoſition of the blockade, and 
that foreign merchants were not bound to act on any 

preſumption that it would be de. Facto reſumed. 

It became therefore, very deſirable that ſome account 


mould be given of the manner in which the blockade 
was re-commenced, Enquiries were directed to be 


made at the Admiralty, which have produced no other 
anſwer than this, *that Lord Collingvuoci had arrived off 

_ Cadiz on the 8th of Funz ;” and a letter is produced 

from Lord Collingwood to the Foreign Conſuls at Ca- 

diz, of the 23d of July, of which the Court was 

already 
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already i in poſſeſſion. This appears to me to be very. Ho 


unſatisfactory, ſince Lord. Collingꝛucod might arrive off 


ät 


eber 


Cadiz with very different intentions. He might go 57%," Tu 


there with a fleet of obſervation, merely, of for Pur * 


poſes of a qualified blockade. 


I The Court expreſſed a with to be informed, Whether | 
any orders had been. ſent to Lord Collingwood re- 


ſpecting the renewal of the blockade, and whether it, 

had been notified to the Spaniſh Government. In, 
anſwer to theſe enquiries no farther information is ob- 
tained than what relates to the arrival of Lord Colling - 


wood, and the letter of the 23d of Indy. It is mani- 


feſt, I think, that Lord Callingwood did connect the 
two blockades together, and that the ſame apprehen- 
ſion has been entertained ſince. But I am of opinion, 
as far as my opinion can have any weight, that this in- 
terpretation cannot be ſupported, but that it would be 
neceſſary that the ſame form of communication ſhould 
be obſerved de xovo, that is required to eſtabliſh an 


original blockade. 

The queſtion now is, whether, 3 of ER 
notification, the fact of Lord Collingweod's arrival, 
and his ſubſequent conduct were ſuch as would impreſs 
on foreign nations the obligation of knowing that 
there was a blockade de facto; and more particularly 
whether the Spaniſh Governmieht ought to have taken 
notice of it, ſo as to have communicated the intelli- 
gence to the ſnippers 1 in France, and to have prevented 
the failing of this cargo, On the former hearing, I 
was of opinion that the Swediſh veſſel was clearly ex- 
cuſed although the Spaniſh Government might poſli- 
bly be affected with the obligation of communicating 
advice to their agents. In the caſe of the Falk, it 


appeared that the violence of the French Government 
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- Th], had actually forced tliat veſſel out · of port, and in de. 
—.— fiance of the knowledge of che blockade, which the 
| Spr. 1, maſter admitted himſelf to have received,” but at a 
later period than the date of this tranſaction. I am 
now to conſider whether any evidence is produced that 
can fix upon the Spaniſh Government a knowledge of 
the blockade, that ſhould have prevented the ſailing 
of this veſſel, and that ſhould affe& them legally 
with the conſequences of culpable negligence. I am 
of opinion, that there is not. It appears from the 
letters of the 2 3d and 25th July, that the queſtion 
was, at that time, dubious at Cadiz, and that ſome 
veſſels had been ſuffered to paſs. That the Spaniſh 
Government at Madrid ſhould be impreſſed with a 
diſtin knowledge of the fact, that was rendered 
- doubtful at Cadiz on the 23d of July, ſo as to have 
prevented the ſailing of this veſſel from Bourdeaux on 
the 13th of July, is, I think, out of all phyſical poſ- 
ſibility. I muſt, therefore, make the ſame decree in 
this caſe as in other caſes under the inſtructions. Re- 
ſtored on payment of the captor's expences. 


—  ——— 
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Veſſel fold in a TIõ was caſe of a ſhip, originally French, that had 
. _ come out of the port of Havre, in ballaſt, during 
had himſelf pur- the blockade, July 1805, and was claimed on the part 


— fines the of Mr. Dammers of Embden, under a transfer aſſerted 


eovmmencement 


of boſtiliies—Q to have been made to him from another neutral 

eſſe re. merchant during the blockade of that port. 

fuſed, It was alledged that the veſſel had been acquired 
by purchaſe from the original French owner in 


July, 
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Juh, 1803, before the commencement of the 


blockade; and it appeared that ſhe had continued in 
that port until the time of ſailing on the preſent 


voyage. 


On the part of the Claimant, Laurence — contended that 


* 
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a ſhip coming out in ballaſt was not guilty of a breach 


of blockade, on account of any transfer that might 
have taken place between neutral perſons in that port. 
As to the former ſale by which the veſſel paſſed from 
the French owner to the ſeller, that tranſaction was 


altogether prior to the blockade, and could there- 


fore not be made ſubje& to any rules or principles of 
law ariſing out of that ſyſtem. ' That if any doubt was 
entertained as to the fact of property, it could only be 


directed to be cleared up in the ordinary way of proof 


as to the original transfer. 


On the part of the Captor, the King's Advocate. — 
The former aſſerted transfer from the enemy proprie- 


tor took place in July 1803, yet the veſſel continued 


to lie in Havre for two years, till July in the preſent 
year. This circumſtance alone is ſufficient to raiſe a 
ſtrong ſuſpicion that the former ſale was not for the 
purpoſe of giving to the pretended: purchaſer the uſe 
and property of the veſſel, but as a mode of cover, 
and for the purpoſe of removing the ſubſtance of the 
tranſaction more effectually from the view of the 
Court. It is by ſuch a contrivance rendered impoſ- 
fible for the Court to obtain ſatisfactory evidence 
of the actual transfer from the enemy. It cannot 
be denied that ſuch a transfer muſt be a ſubje&. of 


farther proof. By this ſhifting of character the 


Court 
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Court is entirely precluded from calling on the orig 
nal purchaſer to ſupport his title, and that artifice is no 
doubt intended to cover the defect of proof, which 
neceſſarily exiſts in ſuch a caſe. If a neutral veſſel 
which had entered the port of an enemy before the 
' commencement of a blockade, is allowed to be trans- 
ferred hilt lying there to a neutral purchaſer within 
a reaſonable period of time, it will not follow that-the 
ſame permiſſion ſhould continue during the whole blocks 
ade, or for the conſiderable ſpace of time during which 
this ſhip appears to have laid in the blockaded port. 


. 


Sir William Scutt.—There are two facts in this 
caſe which attract attention: Firſt, that the veſſel 
was clearly the property of the enemy at the com- 
mencement of the war; and ſecondly, that ſhe was 
taken coming out of a blockaded port, from which 
ſhe could not legally ſail, if ſhe had been transferred 
from the enemy during the exiſtence of the blockade. 
Theſe two facts make it neceſſary to be proved to the 


ſatisfaction of the Court, that there had been ſuch a 


transfer made to the perſon now claiming the pro- 
perty, as entitled him to bring the veſſel out of the 
blockaded port; though it is not eaſy to deviſe any 
mode. of application, by which the Court can arrive 


at ſatisfactory proof of the original transfer, if that is 


not ſufficiently eſtabliſhed by the original, evidence, 
The firſt purchaſer cannot be called upon, and lee 
no ſources of additional evidence to which the Court 
can have recourſe. I will not ſay that a ſhip originally 
neutral, upon which no ſuſpicion of enemy's property 
could __ might not be transferred by one neutral 
to. 
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to another in a blockaded port. That point has been 


already favourably determined. (a) But when an en- 


quiry is neceſſary as to the property, for the very pur- 


poſe of deciding upon the operation of the blockade, 


and when no ſatisfactory proof can be obtained, I am of 
opinion that the Court is warranted to reje& the claim 
in, the firſt inſtance. Without ſome ſuch rule, it 
would be impoſlible that the blockade could be main- 
tained, . LIST; Condemned. 


+ 


THE RANGER, Smrrr, Maſter. 


T* was the caſe of an American ſhip with a cargo 
of biſcuit and flour that had been put on 
board from the public ſtores at Bourdeaux, and was 
going to Cadiz, though oſtenſibly documented for 
Ville Real, in Portugal. A claim was given for the 
cargo under the inſtruction of the iſt of W 


On the part of the Captor, the King's Advocate con- 


tended—That ſhip biſcuit going to Cadiz, under falſe 
papers, would, independent of the queſtion of block- 
ade, be liable to confiſcation as contraband, being 
evidently intended for the ſupply of the Spaniſb fleet, 
or for the purpoſe of victualling the French ſhips in 
that port. That as to the fact, the maſter admitted 
that he was deſtined to Ville Real, only on the con- 
tingency of Cadiz being under blockade; that he was 
ſteering for Cadiz, and that his real bills of lading, 
which diſcloſed the true ſtate of the ns ** 
ſent over land to Cadix. - 


i. 
* Ae 


(a) The __ 4 Adm, Report page 89. 
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Contraband, 
ſhip biſcuir 
from Beurdeaux 
to Cadiz, cone 
demaed. 
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JUDGMENT: in 
Sir William Scott. This is a very groſs attempt to 
abuſe the inſtructions which were iſſued for the ſupply 


of proviſions to Spain. It muſt always be remembered 


that this Government might have availed itſelf of the 


interior diſtreſs of the enemy's country as an inſtru. 
ment of war; It did not, however; but humanely 
permitted cargoes of grain to be carried, without mo. 


leſtation, for the relief of the neceſſities of famine 


under which Spain had for ſome time laboured. 

It was natural to expect that a grant made with ſo 
much liberality, would have been uſed with the moſt 
delicate honour and good faith, both by Spain and her 


allies, But what is the uſe which is now made of 


it. A large quantity of biſcuit, deſtined evidently for 
ſea ſtores, is put on board, as it is impeſlible to dil. 
ſemble, from the public Storehouſe at Bourdeaux, and 
ſent to the port of Cadiz. The maſter admits, that it 
was to have been delivered at Cadiz ; but he will not 
tell you who was the lader, nor any thing more of its 
deſtination, than * that it came from the public ſtores 
at Bourdeaux. 

I canot but conſider this attempt as a groſs abuſe 
of the inſtructions, which will juſtly render the 
cargo ſubject to condemnation, and I think I am 
called upon to ſtigmatize this tranſaction as an ad 
of ill faith, by condemning the claimant in the ex- 
pences of the claim. 1 alſo condemn the veſſel, as 
employed in carrying a cargo of ſea ſtores to a place 
of nayal equipment under falſe papers. It is deſcribed, 
I perceive, as an American veſſel. But if the owner 
will place his property under the abſolute management 
and controul of perſons, who are capable of lending 


it in this manner to be made an inſtrument of fraud 
in 


HIGH COURT OF: ADMIRALTY, 127 


in the hands of the enemy, he muſt ſuſtain the conſe- "OY 
quence of ſuch miſconduct on the part of his agent. 
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Hs was the caſe of a ſhip claimed as the property of Trade with the 


Mr. Ingals, an American merchant, and of a cargo part of ” 
of tobaccoſhipped in America for France, as the property 4, jointly o- 
of J and M. Bell, partners in a houſe of trade in America, cher with his 
and alſo of a houſe in London, where Mr. W. Bell reſided, ri, is a thip- 


but claimed as the ſole property of J. Bell, of America. ricato France, — 
| | | demned. 

On the part of the Captors, the King's Advocate and 
Laurence argued againſt the proofs of property of the 
ſhip—and with reſpect to the cargo contended, that as it 
was put on board, and deſcribed in the regular papers as 
the property of I. and W. Bell, Mr. N. Bell could not now 
be permitted to renounce his ſhare, and aſſign thewhole 
tothe perſon in America; that his ſharewould be ſubject 8 
to condemnation as property engaged in trade with 
the enemy. That this had been decided in aſtrong caſe 
before the Lords, in which it appeared that three 
brothers of the name of Simpſon were engaged in part- 
nerſhip as members of a houſe of trade in America, 
where the managing partner reſided, whilſt the other 
brothers reſided in this kingdom—one in Scotland, 
the other in London; that although it appeared that 
the goods had been conſigned to the enemy ſolely by 
the direction of the managing partner in America, the 
Lords held that the property belonging to the partners 
in this- country, in a tranſaction as to them illegal, 
though without their immediate privity or direction, 
could not be reſtored, and condemned two-thirds of 
the cargo, reſtoring only that proportion that appeared 

I4 to 
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to belong to the partner in America. In the preſent 
caſe the facts were ſtronger againſt the claim of 
Mr. V. Bell, ſince it appeared that he was the 
managing perſon in Europe, and that the goods were 
going to France by his orders and direction; that it 
was a cafe, therefore, .in which he could not xeceiye 
reſtitution of the ſhare appearing by the e ſhip” 8 Fe 
to belong to him. 2 


On the part of the "SER A raald argued on 
the effects of the evidence, and contended that it Was 
at moſt a caſe in which the claimants would be required 
to give further proof. | 

With reſpe& to ſome ſpecified parts of the cargo, it 
was ſuggeſted that they belonged to different planters 
in America, whoſe names were ſet forth, and who, 
it was faid, having little communication - as mer- 
chants with Europe, had uſed the name of Mr. Bell, 
as meaning to avail themſelves of his aſſiſtance and 
connexions in France, to diſpoſe of their ſhipments of 
tobacco, being the produce of their own plantations.— 
It was prayed that the claim might be allowed to be- 
amended, ſo as to admit proof on * behalf, 


JupouENr. 

Sir William Scott. — The ſhip is claimed as the pro- 
perty of Mr. Ingals, a citizen of America, and is ſo de- 
ſcribed in the certificate, or ſea letter, which ſtates the 
veſſel to have recently become his property, and to 
have been a foreign ſhip, as indeed the nature. of that 
initrument in ſome meaſure implies. Five witneſſes 
have been examined, who have given but a very unſa- 
tisfactory account. The firſt witneſs ſays, © that the 
knows no farther than that he had heard that the 


„ | ſhi 
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thip belonged to Bourdeaux in France,” though it ht | 
does not appear from what quarter he received this 
information, nor indeed whether he meant to repre» 57%. r3ths 
ſent her as now belonging to France. Another witneſs 
« knows not to depoſe.” The third witneſs, ſays to 
the ninth interrogatory, © that he knows not, but had 
heard from a man who had failed in her, that ſhe be- 
longed to Meſſrs. Heftins and Gray, No. 4, Queen- 
ſtreet, Bourdeaux; that when he was firſt ſhipped there 
was a French boatſwain on board, who ſaid he ſhould 
join her again at Bourdeaux.“ It is rather a ſingular 
coincidence that this deſcription, which is very pre- 
ciſe, of the perſons in Bourdeaux, to whom the pro- 
perty is ſaid to belong, ſhould correſpond exactly 
with a material fa& in the caſe, that the veſſel was 
actually conſigned to that houſe on the preſent voyage, 
and by an inſtrument, which this witneſs could not 
have ſeen. At the ſame time it is a fact not abſolutely 
inconſiſtent with a ſuppoſition, that the ſhip had been 
formerly their property, and had been transferred by 
them. It does not neceſſarily give to this depoſition 
the effect of proving, that the veſſel belongs to theſe 
perſons at the preſent time. The mate, it is to be ob- 
ſerved, knows nothing of the property, though it is 
rather an extraordinary circumſtance, that he ſhould not 
be able to depoſe to any degree of belief upon that 
point. The maſter poſitively depoſes that the veſſel 
belongs to Mr, Ingalt, but he is the only witneſs who 
gives any ſupport to the papers. 

Itis ſaid that ſomeofthewitneſſeswerelikelytodepoſe, 
as they have done,from motives of revenge and malice z 
and it appears from the evidence, that the crew had 
deen taken before a magiſtrate, on account of a diſſa- 
vo“. VI, K tisfaction 
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Tisfaction which they had expreſſed at the change of 


the voyage, and that they had threatened to ſell the 
ſhip to the firſt Britiſh cruizer, by declaring her to be 


French property. Certai is behaviour on their 


part cannot but produce a deduction of credit, though 
It does not abſolutely prove that they have depoſed 


falſely. A perſon in the poſſeſſion of a dangerous ſe- 


cret may gratify his revenge by a diſcloſure of the 


truth. It is by no means impoſſible that their de- 
poſitions may not be falſe, though they are ſubject to 
a very great drawback of credit on the account of theſe 
motives, and muſt be received wittr great caution and 


jealouſy. 
Connected with theſe depoſitions, i it cannot but 
be conſidered as a ' ſuſpicious circumſtance, that 


the maſter ſhould profeſs an entir2 ignorance of 


the former hiſtory of the veſſel, though there is enough 
to ſatisfy me that. ſhe had been a French ihip. That 
the maſter ſhould be the only perſon who was not in 


the ſecret, is rather extraordinary. If it was known to 
Him, he has given a diſhoneſt repreſentation. If it was not 


known to him, his owners have behaved diſingenuouſly, 
ſince they were bound to have furniſhed him with 
the knowledge of ſo material a fact, which was likely 
to become a ſubject of enquiry. If they put a man 
into the ſituation of maſter of a veſſel in this blindfold 
manner, without giving him an account of her pre- 
vious hiſtory, it cannot but have the appearance of a 
ſtudied ſuppreſſion, and they muſt not be ſurprized if 
ſome inconvenience enſues. It was their duty to have 
told him that ſhe had becn a French veſſel, and to 
have put the documents of purchaſe on board. Under 
* defects it is impoſſible to ſay that there is ſuff- 

cient 


— * 
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cient proof of property. At the ſame time Tam un- 


ſhall, therefore, order further proof, but the proof 
that is produced muſt be very fſatisfaQtory, becauſe if 
it ſhould turn out that the veſſel had been the property 
of theſe French merchants, it mult be very cogent 
proof that will convince me that their intereſt has 
gs diveſted. - There muſt, therefore, be an order 
for further proof as to the ſhip (@). | 
Then as to the cargo—That has been claimed for 
Mr. I. Bell of America who is a partner in a houſe. of 
trade in America,. and alſo in a houſe in this town 
under the firm of John and Milliam Bell of Lendon. 
Some of the formal papers hold out the name of 
L Bell only; but other documents, as the charter- 
party and the inſtructions, mention the intereſt of 
J. and W. Bell; and there are papers which point to 
directions which were to be received from Mr. W. Bell, 
when the property came to Europe. It has been de- 
cided by an authority to which this Court muſt bow, 
that even an inactive or ſleeping partner (as it is 
termed) cannot receive reſtitution in a tranſaction, in 
which he could not lawfully be engaged as a ſole trader. 
I can have no doubt, therefore, that any ſhare belonging 
to Mr. W. Bell, who is by no means an inactive partner, 
but appears rather to have been the perſon principally 
concerned in the management, if not in the inte- 
reſts of this tranſaction, will be ſubject to condemna- 
tion. The maſter ſays to the 12th interrogatory, 
* that the cargo belongs jointly to J. and V. Bell, 
and that J. Bell told him ſo,” though in another place 


It is a caſe, therefore, in which the papers are incon- 
ſiſtent, and the maſter's account is inconſiſtent even 


(2) On che 12th Feb. 1806, the ſhip was red on farther proof. 
K 2 with 


willing to conclude the caſe on the evidence of per- 
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with illelf. The fact of property is left in ſuch obſew. 
. rity, as to create a neceſſity for further proof; Then 
| Have tlie parties ſo conducted themſelves. as to forfeit 
this privilege ! ? 1 do ndt think that they have. The 
maſter is charged with a ſuppreſſion of papers, which 
is denies. It will be proper that he ſhould give an 
explanation of his conduct, in this reſpect, ſo as ta 
exonerate tlioſe by whom he is employed. There 
muſt be alſo further proof to negative the intereſt of 
Mr. W. Bell. As that Gentleman is in Londen, his teſti- 
mony on that point might perhaps be moſt material; 'F 
but the nature of the proof, which ſhall be exhibited, 
will more properly be left to the diſcretion of his legal 
adviſers... Further proof ordered of ſhip and cargo. 
On a ſubſequent day, the eauſe came on again to 
be heard upon the productien of Mr. Bell's further 
proof, and upon tlie claims of the merchants in Ame- 
rica, who had uſed the name of Mr. Bell, in exporting 
ſundry parcels of tobacco to France. The Court was 
cf opinion, that the letter of Mr. J. Bell, in which he 
had given notice that he could not be concerned 
during the war in any cargo ſent to France, was not 
ſufficiently corroborated by proof of the receipt of 
that letter, or of the manner in which it had been 
acted upon; and gave him an opportunity of produc- 
ing ſtill further proof. That being now exhibited— 


(28th Jeb.) JupoukNr. 

: Sir William Scott. —This is a claim for a quantity: 
of tobacco ſhipped at. Peterſberg, in Virginia, for 
Bourdenux, by ſeveral planters exporting the produce 
of their own plantations, but documented in the 
formal papers as the property of Mr. I. Bell. A rea- 
fon, however, is given for the miſrepreſentation, 
which is perfectly innocent, viz. that intending to 
_ make 
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make uſe of Mr. Bell's correſpondent in France as 
their conſignee, they had ſhipped it in his name.“ 

There was no deſign to impoſe on Brit iſh cruizers, 
nor has any ſuch effe& been prodnced, ſince it was a 
trade free from exception, whether goin on their 
account, or on account of Mr, Bell, It is now ſuffi. 
_ ciently ſhewn from certificates of property, and the 
correſpondence of the parties, that they are really the 
owners of the quantity claimed on their behalf; and 
though the proof is not of the moſt formal kind, 1 
ſhould think it an act of great oppreſſion, if, after 


acroſs the Atlantic, with all the delay that muſt mevi- 
tably enſue, to have the proof exhibited in a more 
formal manner from themſelves. I ſhall therefore 
direct their property te be reſtored. 

The principal queſtion then remains, reſpecting the 
moiety of ſeventy hogſheads of tobacco, which are 
claimed in the name of Mr. IJ. Bell. They are de 
ſcribed in the general bill of lading, * as for the ac- 
count and riſk of I. Bell,” who was the general ſhipper 
of the whole cargo. But there was a particular bill 
of lading, alſo, for this parcel with the marks of 
J and V. Bell; ſo that it is not correctly true, that 


any ſhare of the property to Mr. W. Bell, In addition 
to this ſuggeſtion ariſing out of the papers, the maſter 
lays to the 12th interrogatory, © that it is the pro- 
perty of J. and M. Bell, and that I. Bell told him 
lo,” This is a direct declaration, and of no mean 
authority; though not abſolutely concluſive, it 
affords ground of preſumption unqueſtionably, more 
eſpecially,as the maſter is a cautjous and diſcreet man, as 
farasI can collect, and is not very likely to have ſpoken 
ght) or looſely to the prejudice of his Aa: 
K 3 
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In a ſubſequent part of his depoſitions, he E18 in. 
deed, ** that the property belongs to the lader,“ but 
that muſt be taken, referendo to what he had before 258 
depoſed, and as not excluding the joint intereſt of the 
brother in the tranſaction. When he comes to give 
in his claim, however, and perhaps after ſome inſtruc. 
tions received here, he claims this parcel, of tobacco as 
the ſole property of Mr. J. Bell. 


It might have been natural to expect, that if it had 


been the ſole property of that gentleman in America, 


he would have informed the maſter with particular 
preciſion, that it belonged to him excluſively, and 
that W. Bell was to have no intereſt in it, and that he 
muſt underſtand it to be on his own ſeparate account. 
It is clear, from the manner in which the maſter 
ſpeaks to the 12th interrogatory, that no ſuch com- 
munication could have paſſed. If in time of war, 
which neceſſarily requires particular preciſion, perſons 
conduct their buſineſs in ſuch a manner, as furniſhes 
no means of diſcrimination, they muſt not be ſur- 
prized if the Court is unable to prote& them from 
the inconvenience, that muſt enſue from ſuch a ſtate 
of obſcurtiy and doubt. There is no invoice; but 
the manifeſt deſcribes I. Bell © as of the houſe of 
L and W. Bell,“ which could not have been done with 
propriety, if he had been acting only with relation to 
his own ſeparate intereſt. It is impoſlible under theſe 
appearances not to ſay, that farther proof was neceſ- 
fary to diſcharge Mr. W. Bell of an intereſt in this 
ſhipment. Mr. N. Bell is a perſon who had come from 
America to ſettle here: but in ſo doing, he can enjoy 
no greater privileges than other Britiſß merchants, 
who are prohibited in time of war from being con- 


cerned in any manner of commerce carried on with 
A the” 
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the enemy. It is admitted that J. and V. Bell are |, Te 
general partners, and that there has been no difſolu- — 
tion of the partnerſhip ; but that it does till, as it n : 
may legally, exiſt with regard to exportations to neu- - 
tral countries. It is averred, however, that there has 

been a ſeparation as to all ſhipments to France, and that 

M. Beli had written to his brother at the commence- 

ment of the war, renouncing all concern in the trade 

to France. Mr. W. Bell has made an affidavit of this 

fact, in which he ſtates alſo, that he has not been 

intereſted directly or indirectly in any ſuch ſhipments ; 

that he has net conſidered himſelf as intereſted, nor 

has he been ſo conſidered by his brother to the beſt of 

his knowledge and belief,” not abſolutely, but only in 

this qualified manner, to the beſt of his knowledge 

and belief; and it may perhaps appear rather extraor- 

dinary, that he ſhould not be enabled to ſpeak to ſuch 


a circumſtance in a more poſitive manner, and with- 
out limitation. A letter of the 6th of September has 
been produced, in which Mr. W. Bell renounces all 
intereſt in the ſhipments to France. | 
It is admitted that this mode of ſeparation would 
not be ſufficient to diſcharge an intereſt in a ſhip ; and 
with reſpect to the cargo, it is impoſſible not to feel, 
that as it was a letter which was to draw the line of de- 
marcation between the joint and ſeparate concerns of 
two partners, we might expect that it would have 
received a particular anſwer. Mr. W. Bell prefles the 
ſubject with particular earneſtneſs on his attention, 
let nothing induce you to neglect this advice, for F 
will have nothing to do with any commerce to France 
till the war is over.“ It was an occurrence, that 
would be likely to introduce no inconſiderable altera- 
tion in the manner in which the buſineſs of the houſe 
had been carried on; and it is quite impoſſible that it 
th K 4 | ſhould 
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ſhould not have required particular notice. The lettep 


N — — that was firſt produced as the anſwer, is of the i oth of 
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November, in which Mr. I. Bell writes, © yours and 
— letters from the 24th of Auguſt to the 6th of 
September are before me but there fs not a ſyllable 
relative to this ſeparation. It does not indeed neceſ- 
farily appear that the letter of the 6th of September was 
Mr. V. Bell's, or that it might not be a letter from 
the other Gentleman who is included in the ſame Pa- 
ragraph. However that might be, there is no men- 
tion of any inconvenience that might be occaſioned | 
to the ordigary courſe of their buſineſs, nor of any | 
remedy to be provided, to obviate the difficulties Pa 
duced by this ſeparation. 

The difficulty that might be likely to occur, is 
obvious from this circumſtance, that the veſſels were 
to come in the firſt inſtance to Falmouth, and there tg 
take their ulterior deſtination to France, or elſewhere, 
under the direction of Mr. V. Bell, according zo the 


tate of the markets in Europe. In America, then, it 


could not be known whether any particular ſhip. 
ment would be a ſeparate or joint account, or ta 
whom the cargo would belong, becauſe it remained 


uncertain whether the yeſſel would proceed to France 


or not. It might be ſuppoſed that ſome expedient N 
would have been neceſſary to obviate this inconveni- 


ence; yet no mention. whateyer is made of that ne · 


ceſlary part of this ſubject. 
When the cauſe came on before, the Court wag 


anxious to give Mr. Bell farther opportunity of eluci- 


dating theſe difficulties, which had not been ſatisfac. 
torily remoyed, An additional affidavit has now been 
brought in, which ſtates. © the letter of the roth 


- November not to have been the immediate anſwer ta 


Mr. Bell's renunciation of the partnerſhip, and that 


thera 
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ere muſe have been ſome | other letter, which either did The 


not arrive, or which has been deſtroyed, as containing l 


matters of private concern, as their letters frequently Se. 1 

did, and were on that account not preſerved in the 

counting-houſe. Taking it either way, if the letter 

did not arrive, can I ſuppoſe that there would not 

have been ſome other reference to the ſame ſubje&, and 

that Mr. W. Bell would not . have urged his former 

obſervations, till there was a preciſe and diſtin& un- 

derſtanding between them. Fit did arrive, is it a reaſon 

why the letter ſhould be deſtroyed, becauſe it contained 

ſome things that were not proper to be generallyknown 

in his counting-hoſe There are other modes very fa- 

miliar in practice of preſerving a correſpondence of a 

particular nature; and it is not eaſy to conceive that 

ſuch a letter wool be deſtroyed on- that account. The 

affidavit ſtates, that there has been no ſettlement of 

accounts between them, owing to the extenſiveneſs of 

their engagements, and that Mr. F. B. has not con- 

ſidered himſelf, nor is he conſidered by his brother 

in America, to be intereſted in any ſhipments to 

France That muſt be taken, I conceive, with re- 

ference to the manner in which it was before ſtated, 

64 to the beſt of his knowledge and belief.” This in- 

tereſt might ſtill be a matter to be brought forward 

in account, at the end of the war; a ſuppoſition which 

may not unfairly be entertained, and which does, I 

think, in an extraordinary manner, harmonize with 

the looſe manner in which the ſeparation was firſt - 

notified and received. There is one other letter pro- 

duced from Mr. J. Bell, which was written after the 

capture, and in which he refers to this tranſaction i mn 

very general terms—* It was well known to me, and 

I ſuppoſed you equally informed, having regularly re. 

plied to your letter of the 6thSeprember,that I conſidered 
A &- you 
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we he You asnotconcerned in ſhipments to Trance. He does not 
—ſaythat he Had acted upon it. It is not even confirmed by 
1 affidavit, and it is altogether a very looſe and general letter 
on a ſubject of ſo much importance. All that remains 
is the affidavit of the clerk of Mr. V. Bell, who ſays, 
« that Mr. N. Bell has not charged the profits of ſuch 
conſignments to himſelf, but only the commiſſion of 
agency, &c.” This alſo is not inconſiſtent with the 
ſuppoſition, that the real accounts, in which Mr. W. 
Bell's intereſt may ſtand prominent, are kept in America. 
Having given Mr. W. Bell farther opportunity of 
proving in a ſatisfactory manner the diſſolution of 
partnerſhip, which is ſuggeſted to have taken place, 
under a hope that he would have been able to effect 
this, I feel myſelf compelled to pronounce, that he 
has failed to produce that conviction in my mind 
conſequently a moiety of theſe goods muſt be con- 
demned, as the property of a Britiſh merchant engaged 
in commerce with the enemy, 
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Condemnation mus * queſtion, 42 to the ſhip, reſerved 
in Conſular » at the former hearing, on a claim given 
Courts Defec- 


tive title cf te by the Britiſh proprietor, who ſtated her to have 
_— Fire, belonged to him, and to have been captured by 
1 the French, and carried into a port in Nerway, and 
condemned by the French Conſular Court in that 
country 1799. It now appeared that other proceedings 
had been afterwards had, on the former evidence, in 
the regular Court of Prize in Paris (a), where a _— | 
| | of 


(a) On the effet of the Sentences of the Prize e Tribunals of France, 
pronounced on veſſels carried into neutral ports, the Editor takes this 
(s) 1 Avg. opportunity of inſertingthe recent (a) Deciſionof the Court cfAppeal 


_ in the caſe of the gags: and Maria, Baar. 
From 
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From FE Jecifion of (3) the High Court of Admiraltyin that a (5) Supra, 
upholding ſuch « ticle under the circumſtances and caaliderarions vol. iv. P. 47 
there noticed, an appeal was proſecuted, and ta other queſtions of 
the ſame kind were brought from Vice Admiralty Courts, 1 in the 
caſes of the Gluclicke Peter, and the Jonge Jan. : 

On the 7th Auguſt, 1807, the Judgment of the Court of Appeal 
was delivered by the Malter of the Rolls, to the following Sir Wittam 
elfe — 5 Grant. | 

« This caſe involves a queſtion as to the "iy of ſentences of 
condemnation pronounced in a belligerent country on prizes carried 
into neutral ports. There was ſome difference of opinion among 
the members of the Board, before whom the caſe was originally 
argued. —But it appeared to me that the acknowledged practice 
of thisCouatry muſt have the effect of making thoſe. ſentences valid, 
whilſt that practice continued. For there could be no equity, 
on which we could deny the validity of that title to neutrals 
purchaſing of the enemy, at the ſame time that you were invited 
to take them from ourſelves.” . 
The queſtion is not altogether new.-- In the year 4 a caſe 
occurred in which a Britiſb ſhip, captured by the French and car- 
ried to Chriſtianſana, and condemned in the Courts in France, was 
ſold to a merchant of Denmark, who ſent the veſſel in the courſe 
of her trade to a port in Scotland. The original proprietors arreſted | 
the veſſel by precept from the Court of Admiralty, on the ground 
of the invalidity of ſuch a ſentence to change the property. And 
the Judge of the Court of Admiralty ſuſtained the objection, and 
decreed the veſſel to belong to the original owners. An appeal 
was proſecuted to the Court of Seſſions (e); and under the authority ( Benton v. 
of that Court an inquiry was directed to be made into the practice Brink. July 23, 
of the High Court of Admiralty of England, on this ſubject. . 2 —_ ot 
It was on that occaſion certified to he the practice of the High p. 328 ; alſo 
Court of Admiralty to condemn veſſels lying in neutral ports ; and 1 * N Ke eng 
on that information the Court of Seſſions reverſed the judgment "ok 1906 
of the Court below, and decreed rellitution to the Daniſh pur- | 
chaſers; and in that ſentence the Britz/h owners acquieſced, 
After this declaration of the practice of our ownCourts, it would 

de a verygreat hardſupon Daniſbmerchants, to expectthat they ſhould 

know 
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neutral merchants, the queſtion as to them will be materially 
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On the part of the Britiſh Owner, Arnold contend 
— That the ſentence of theTribunal in France could not 
avail to remedy the defect imputable to the original 
ſentence ; that the Court at Paris did not appear to be 
a Court of Appeal, and could not found a ſentence on 
the proceſs which had ifſued from another Court.” That 
it did not appear that any monition, or original pro. 
ceſs had preceded the ſentence of the Court at Paris; 
that in profeſſing to affirm the ſentence of the Conſular 
Court, it did no more than affirm it as it then ſtood, 
in its defeQive ſtate; that the nullity before imput- 
able to the original ſentence ftill continued, and the 
Britiſh proprietor would therefore be entitled to the 
reſtitution of his property on ſalvage, | 

On the part of the neutral Claimant, Laurence and 
Robinſon tes led—That i it did not appear that the 
Court of Prize at Paris was limited in its conſtitution 


_ | 
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know the law better than the Courts of Scotland, or to require that 
they ſhould abſtain from purchaſes of this kind, on a mere ſurmiſe 
that a different doctrine might beheld forty years after. The equitable 
mode of correcting the principle of law, if it is wrong, would be 
to correct, in the firſt inſtance, the practice of our own Courts, 
If that is altered (a) ſo as to be brought to the knowledge of 


changed. They will no longer be at liberty to ſtand on our 
practice, and ſay, the title is allowed to be good amongſt your: 
ſelves. They muſt come forward, and ſupport their 'pretenfiong 
on other grounds; and then many of the conſiderations that were 


urged in argument at the hearing of this caſe will be deſerving of 
very ſerious attention. It is not neceſſary to enter upon thoſe topicy 
now, becauſe this Court is of opinion that neutrals are ſufficiently 
eonfirmed in their title, by the practice which has prevailed 
amongſt ourſelves. On theſe grounds the ſentence of the High | 
Court of Admiralty in the Henric and Maria, muſt be affirmed, and 
the ſentences of the Vice Admiralty Courts in the two other caſes 
reſtoring ſuch property to the former owners, mult be _ 

| "a BY rom 
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from proceeding on examinations taken inother Courts, 
zn the ſame manner, as it had been anciently the prac- 


taken by Conſuls in foreign ports ; that as to the want 
of an original monition, to found the proceſs of the 
Court at Paris, it could not eaſily be aſcertained! here 
- how that fact might be; but it was a reſpect due to all 


form of their proceedings had been regular, unleſs a 
manifeſt defe& appeared on the face of the ſentence 
itſelf ; that as to the effect of the ſentence, it was not 
to be conſidered barely on the critical meaning of 
the word afirm. That it did not adopt the former 
ſentence in blind terms, but recited the uſual reference 
to the examinations, and to the facts of the cafe. 
That the intention of the Court was obviouſly to cor- 


the capture and condemnation in queſtion were 
acts of the late war. A treaty of peace had in- 
tervened ; which muſt be taken to have effectually 
eſtabliſhed the title of the captor, and all other titles 
derived from him, on the ground of the uti paſſidetis, 
which may be conſidered as the natural baſis of every 


troduce a ſtate of amity between the belligerent na- 
tion, the neutral purchaſer was no party to that con- 
tract, and could not derive any protection from it. 

. Jodoment. #  -— 
Sir IV, Scott, —T am of opinion that the title of the 
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Courts of foreign juriſdiction, to ſuppoſe that the 


re& the defect of the former proceeding, and muſt be 
taken to be ſubſtantially competent te that purpoſe. 
That a further argument aroſe on the face of the claim, 
which would operate as a complete bar, viz. that 


treaty of peace, when no other conditions are expreſſed. 
On the part of the Captor the King's Advocate con- 
tended That although the treaty of peace might in· 


former owner is completely barred by the — 


tice of the FrenchPrize Courts to proceed on depoſitions Sw 18th, 


1805. 
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Judgement on 
the Report of 
the Regiſtrar 
and Merchants, 
as to ſundry Fees 
charged by the 


ment, Delivery, 
Sale, &c. &c.- 


Dec. 175th and 


furancey ei. hibited by the Marſhal of che Court againſt the ſhip 
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of peace, which has the. effect of quieting all tiles ok 
poſſeſſion ariſing from the war; and if the veſſel has 
been transferred to the ſubject of another country, he 
alſo will be entitled to the Came benefit from the treaty, 
asthecaptor himſelfwould have been,if he hadcontinued 
in poſſeſſion. It is admitted that as to the enemy it would 
have this effect, and that it would not be lawful to look 


back beyond the general amneſty,toexamine the title of 


his poſſeſſion. If his property is transferred, the pur- 
chaſer muſt alſo be entitled to the benefit of the ſame 
conſiderations, for otherwiſe it could not be ſaid, that 
the intervention of peace would have the effect of 
quieting the poſſeſſion of the Enemy; . becauſe if the 
neutral purchaſer was to be diſpoſſeſſed, he would have 
a right to reſort back to the belligerent ſeller, and de- 


mand compenſation from him. I am of opinion, 


therefore, that the intervention of peace has put a total 
end to the claim of the Britiſh proprietor, and that it is 
no longer competent to him to look back to the enemy's 
title, either in his own poſſeſſion, or in the hands of 
neutral purchaſers. As to any effect of the, new 
war, though that may change the relation of thoſe who 
are parties to it, it can have no effect ,on neutral 
purchaſers, who ſtand in the ſame ſituation as before. 
Thoſe purchaſers, though no parties to the treaty, are 
entitled to the full benefit of it; becauſe they derive 
their title from thoſe who are. 

Further proof of the property ordered nal res 

FO 27th Sept. 1806. 
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TY was a caſe on objection to the report of the 
Regiſtrar and Merehants on ſundry charges ex- 


and 
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and cargo, for the ſeveral ſervices of removal, fale of 


the ſhip, unlivery of the cargo, and ſubſequent SE es 


to the claimants on bail (a). 

The cauſe was argued much at length on the facts 
and averments ſet forth in the act of Court, by Laurence 
andSwabey,onthe part of the Marſhal, and by the King's 
Advocate and Arnold on the part of the 2 


JUDGMENT. 
Sir William & cott.—This was a valuable Dutch ſhip 


which had been ſeized at St. Helena, and was by the 
governor ſent on to Falmouth under the care of a 
Mr. Smith, who had been the captain of an Ea/t-India 
packet, and deſcribes himſelf to have laboured under 
conſiderable difficulties during his paſſage, from a 
diſorderly crew, and a number of Dutch priſoners, 
who happened to be on board. He had ſtipulated 
with the Governor of St. Helena for 60/1. per month, 


(a) Nate. The Charges in diſpute, as ſet forth in the report of 


the Regiſtrar and Merchants, were, 

Allowed. Fae. 
A charge of Marſhal's fee for * . d. 4. d. 
moving the ſhip 475 J. 5 


ed for, the Regiſtrar and Mer- 


As all travelling ex pences are charg · j 150 93 325 0 0 
chants allow a proper recompence 


A charge for unloading the cargo, ? 
value, 88,000, at 3 per cent. 440 J. 

Allowed for the Marſhal and Aſſiſt- | 
ants attending the unloading, &c. > 313 8 8 121 11 4 
and ordering appraiſement of the | | 
cargo, value r 78. "On at 
2 percent, = + 


A charge for delivering the cargo to 
the — nad 318]. 58, 3 
Diſallowed, as the Regiſtrar and þ — — — 218 8 6 
Merchants think the foregoing al- | 
| lowance ſufficient « - 


wth charge of poundage on the ſale of ED 
the ſhi; Dy on _ .at 32 per "0 291 5 
2814. 55. 
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commiſſion of removal accordingly iſſued at the prayer 
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including his table and all expences, and has fince 

received payment at that rate for ſixteen months, dur. 
ing which time be was continued in command; On 
the arrival of the veſſel at Falmouth, claims were 
given for the cargo on behalf of neutral mer. 
chants, and proceedings were inſtituted on the 


part of the Admiralty, in conſequence of the ſeizure 


having been made by non-commiſſioned -perſons. It 


was thought to be adviſeable by all parties that the 
ſhip and cargo ſhould be remoyed to London. A 


of the Proctor of the Admiralty, directed to the 


| Marſhal, and. a conjectural valuation was taken at 


88,000 J. for the purpoſe of effecting inſurances, the 
policies for which were to be lodged m the regiſtry, 


' previous to the removal. The ſhip, being a Dutch 


veſſel, was condemned as a droit of Admiralty, and 


was as ſuch fold at public auction by the Marſhal 
for 8050/. The cargo, which had been conjectur- 


ally valued at 88,000 /. was decreed to be delivered 


to the claimant on bail, to anſwer the order for far- 


ther proof; and for that purpoſe a valuation was more 
correctly taken by appraiſement at ſomething above 
63, oo0 l. which has ſince been paid into Court on 
the ultimate condemnation of the cargo. 
TheMarſhall has brought in his bill of charges forthe 
various ſervices performed by him, and they have been 
conſidered by the Regiſtrar and Merchants, on a re- 


ferencemade tothem by the Court. The reſult has been, 


that ſome of the charges have been allowed, and ſome 
diſallowed, and each party objecting to certain allow- 
ances or diſallowances, have ſtated their obje&ionsto the 
report of theRegiſtar and Mer chants in an Act of Court. 
The caſe now comes before me, upon theſe allowances 


and — _and carries with it the greater im- 
8 Portance, 


| 
/ 
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Practice to govern other caſes generally, in which 
the Marſhal eis, and between theMarſhal and all other ar 8 

ies whatſoever, as well as his more immediate em» 
ployers the Lords Commiſſioners of the Admiralty. 


I truſt I need not profeſs to bring to this diſcuſ.' 
ſion at leaſt the diſpoſitions which ought to meet it, 
an anxlety to attend, on the one hand, to thoſe conſi- 
derations of public utility, in which the real honour 
of the Court is ſo deeply involved, (for it can have 
no honour independent of its fubſervience to public 
utility,) and, on the other hand, to thoſe ſentiments 
of a liberal, and even kind juſtice, which it is 
bound to feel towards thofe immediately employed 
in exerciſing its functions. It would be a groſs 
dimoneſty to loſe ſight af the public utility, from an 
undue partiality to individuals; but it would be a diſ- 
honeſty not ef, baſe, nor leſs deteſtable in the motive, 
to ſacrifice rights which the Court is bound to pro- 
tect, to any purſuit of an unjuſt and elan tranſient 
popularity. 

The charges are e made in a document, entitled, ac- 
cording to ancient ſtyle, . a bill for fees and diſburſe- 
ments” making no mention of commiſſion or mer. 
cantile profits. The diſburſements have been ſettled 
and allowed, therefore the preſent queſtion turns merely 
on fees-— Lees which, however ariſing, the Marſhal con- 
ceives he has a legal title to demand, and to have that 
demand fuſtained by this or any other nd in wien 
his title may be queſtioned, n 

al fees of "office, properly /o called, are preſumed 
to have a legitimate foundation in ſome act of a com- 
petent authority, originaly 2 a | fr giant 

Fol. VI. in i - are 


a 


portance, as the! Ait i is likely to direct a Rule G 
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documents, eicher ancient, or 
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merit for the. ipadticalat- ſervice. -. The evidenga of 
. ſuch'fees is found beſt, and moſt uſvally, in witten | 
modern ſuppaſed. to be 
poiinded upon more ancient: and theſe are of a der. 


| -6iding'charater, when they have been generally re- 


cognized under ſuch an impreſs of authority, 5 
many caſes unwritten uſage. is all the Svigenc 
can be obtained, and i 18 ſufficient where it 18 uniform, 
ang | ſo admitted. When there 15 neither che one ng 

the other of theſe ſpecies of evidence, a claim or T8: 
muneration may ſtill be ſupported pro opere er ' labore. 
It may be properly made a fee of office, for 1 
ſervices of the like kind, by competent authority. but 
it cannot be ſtiQly claimed as ſuch. It wants the, 
certainty and uniformity, that characterize 4 r fee. 4 
Mee, properly ſo called, though it may on other com 
frderations be juſtly due to the claimant. 

Moſt of the charges which haye been sid for. 

ward, appear to be rather of this deſcription. 
are not referred to any table, nor to any N 
courſe of practice much older than ih. Mark's 
own time. The Regiſtrar and Merchants feem to. 
have-eſtimated all the claims much in the fame wa 
of equitable allowance, pro opere et labore, thou; . 
with a different reſult. 


- The articles queſtioned on one fide and the othe fs 
are four in number. 1ſt, 47 fl. on. the removal 7 
the ſhip and cargo, charged at + per, cent, on the 
value, but reduced to 1501. 2dly, 440 J. for un- 
lading the cargo at + per cent. reduced by a different | 
computation of value to 3180. zdly, 348 J. charged 
at Eper cent, for the deliyety to the claimant, dial. 
lowed altogether, on a ſuppoſition that the ſum al- 
lowed in the foregoing article was ſufficient. athly, A 
poundags - 


- 
— — 
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g of 34 per cent. for the Marſhal ang 2 
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as i — — 


he 


broker on tlie fale of the ſhip, of which Iwill only ſay at — 


| preſent, that it is at leaſt charged in an improperform, 
in confounding together what ſhould be ſtated. ſepa- 
rately, in order that the pretenſions of the Marſhal, 
and his Broker, 1 may be diſtinetly aſcertained, and 
that it n may ap appear how much is paid i in the way of 
diſburſement, and how much as a quantum meruit to 
the Marſhal. 

| Theſe charges N amount to above 1400 Fl 
and if the cargo had been ſold, (which the Marſhal 
claims alſo a right to ſell, where it is to be. ſold,) 
there would have been a clear profit of office of zooal. 
acquired by an officer of a Court of Juſtice, f in the 
courſe of one cauſe depending i in that Court. 1 muſt! 


confeſs that ſuch a general ſtatement is at leaſt awaken, . 


ing. , I know nothing like it in any other-office of 
the fame deſcription. It may happen that by for- 
feitures and fines very large profits may occaſionally, - 
and i in the reſult of one deciſion, fall into the lap 
of Grantees of the Crown, under ancient grants 


made in the improvident ſimplicity of fornier times! 
But this is not of that kind; it ariſes not from eccen - 


tric penalties, but from the mere execution of the 


ordinary proceſſes of the Court, in which the party is 
an officer. Is this an office of high and burthenſome 


dignity? Reſpectable, moſt undoubtedly i it is, but not of 
the very firſt order even in the Court to ychich it be- 


longs. It is an office requiring the valuable qualif:- 
cations of common prudence, common integrity, and 


common civility i in the holder ; but. yell. ſatisßed by 5 
theſe endowments, and demanding eure el 


3 


vation of falents, -no laborious Preparations of ſtudy, 
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and perſonal accompliſhments, and impoſing no - pig 
ticular obligations of ſpl-ndor and expence;—and yet 
it is very evident that. this office may, by eaſy poſſi- 
bility, from the occurrence of two or three ſuch 
cauſes within a ſhort period, far tranſcend in any 
competition of profits offices of any kind whatever, 
offices the moſt dignified in rank. and the moſt im- 
portant in functions, that are known to the Eſtabliſh- 
ments of this Country. 

Theſe general conſiderations are certainly not deci. 
ſive, for it may happen, notwithſtanding, that its duties 
being very laborious, and very continued, may be nat 
overpaid. But they certainly mt excite upon the firſt 
view ſo preſented a ſtrong impreſſion, either that the 


Court is unfortunately conſtituted for purpoſes of 


public convenience, or that its rules have been ſome 
how or other miſapplied, in producing ſuch an unna- 
tural reſult. 

The firſt charge is a commiſſion on removal, at 
per cent. on the ſhip and cargo, amounting to 


475 l. but reduced by the report of the Regiſtrar and 
Merchants to 150/. To this reduction the Marſhal 


objects, not that ſach an allowance is unconformable 


to any table of fees, for ne fee for ſuch a ſervice is 
to be found in the table referred to, or in any other; 
nor that it is unconformable to former uſage, for no 
ancient uſage whatever is ſhewn, but that it is dif. 
proportionate to what is equitably, due, as a quantum 
meruit, for care attention and reſponſibility in the ſer- 
vice. The fact that there is no fee either in the table 
or ufage, leads rather to this concluſion, that this 
particular ſervice is not appendant to the office; be. 
cauſe the table mult be underſtood to deſeribe the 
profits 
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profits belonging to each funQion of the office, 8 
or if it had been accidentally omitted there, (asqyq 
I think ſome things are omitted), or if it had grown Pie: 


up ſince, it would ſtill appear in the uniform practice 
of the Court. It muſt have happened, that ſhips 
and goods claimed by the Admiralty have been re- 
moved, and if it had been the Marſhal's Offfee to 
remove them, there could have been no lack of 
precedents. None are produced, and 1 underſtand 
that the practice has ' occaſionally been otherwiſe, 


therefore it is clearly no function of his office; and 


it appears to me that there are ſtrong reaſons of pro- 
priety, for holding it to be by no means naturally, 
or perhaps prudentially, connected with the office. 
The terms of the commiſſion rather imply, that it 
ſhould be addreſſed to a naval perſon; They are, 
6 fo remove, and not“ to cauſe to be removed; and no 
man acting in his own concerns, or refleting much 
on ſubjects of this kind, would commit ſuch a truſt 


to a mere landſman, or io a perſon having no more 


knowledge of navigation, than the imperfe& informa. 
tion which a landſman of ordinary curiofity may be 
ſuppoſed to have pieked up. I confefs I think, that 
a ſea officer would have been at leaft as proper for 
ſuch a ſervice, as the officer of any Court of Juſtice 
whatever. The employment as little fuits the officer, 
as the officer ſuits the employment: for the effect of 
this employment is to draw him to a diſtance from the 
Proper ſphere of his accupation, which is deſcribed in 
the table produced, and is in practice found to conſiſt 
ein attendance on this Court, and in executing its proceſſes 


in the port of London.” It is therefore evident that 


$2 very wiſe grounds this is a function not belonging 
| 1 z 5 10 
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to the Marſhal : as ; ſuca, Bj which if committed to 
him: is committed upon the ſame terms 10 _ 


5 "other individual. 23778 


What are the duties of fuch a raſt? to colleck 2 
proper crew, if there is no ſuch crew already belong. 
ing to the veſſel—to provide all neceſſary ſoipplies for 
the ſpecial voyage, and all theſe at the ee of his 


employers, (for he is not bound to advance a ſixpence 


under his commiſſion) and to direct the crew in theit 
voyage from the one port to the other. As far as 1 
can judge, his duties, under a commiſſion of removal, 
are nearly thoſe of a confidential maſter of a merchane': 
veſſel in a ſimilar ſituation and no more. All that is 


required of him is to remove the veſſel and cargo. That 
is the ordinary duty of the maſter, and nobody can 


under the commiſſion expect more from him. The 
' Marſhal, it is true, may engage in other ſervices, -- 


but in that he goes beyond the commiſſion of removal. 
In conſidering the caſe of removal, I have no buſineſs- : 
with volunteer ſervices of that kind—they may be 
ſervices of Agency; but if the Admiralty does nat 
acknowledge him in that character, 1 have e 1 | 
do with claims of that ſpecies, ' ' 997 
It may be proper however to notice the om 0 
vices, which the Marſhal has particularized upon 
this head, as they are deſcribed in the act. Firſt 
it is ſtated, that he was employed in aſcertaining * 
the value for the purpoſe of effecting the in- 
ſurance. I confeſs I am ſomewhat at a loſs how to 
aſcertain this fact, when I perceive that the certificate 


of the value was brought in by the claimants, and 


that the policies of inſurance were produced by them. 
Secondly, it is ſtated, © that he travelled to Falmouth, ' 
and ſettled the tradeſmen's' bills, hired mariners and 


fitted the veſſel we coming round, and came with her, 
| ant and 
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and brought her in ſafety to her moorings.” Whit" = 5 
is the peculiar merit of theſe: ſervices? It i intiplied'22 | 
in. the very acceptance of the commiſſion, that he De, nth 
ſhould go to. Falmouth and attend the thip, and alk the" 
expences of his journey are to be liberally allowed in 
his diſburſements. He pays the tradeſmen's bills, an 
hires mariners, at the expence of his employers, or” 
if he advances money, as he is ſtated to have advance 
729 J. he is entitled to charge intereſt upon it; he was 
not bound to have fupplied any money, and might 
have demanded it of his.employers beforehand. It is - 
extremely obvious that in theſe ' ſervices. there is no 
particular merit, beyond the ordinary diſcharge of the 
truſt: which he had accepted. Or if they could any 
of them be thought to amount to ſervices of ſpecial” 
agency, yet if he is not acknowledged. in that capa« | 
city. by his employers, the Court could not conſider 
them in eſtimating! clinegen growing be out of 
his eommiſſion. 

On ſome of the fats contained in this repre- 
ſentation, I feel a difficulty in admitting their or- 
rectneſs, when I ſee what is ſtated in the affidavit 
of Mr. Carne and Mr. Pellew. Mr. Carne is an agent 
of the Eat India Company at Falmouth, and was 
applied to by Captain Smyth on-his arrival there, He 
ſtates, © that he did actually advance ſeveral. ſums for 
the ſupply of proviſions and other articles to Captain 
Smyth, particularly 2 new. 18 inch cable of 110 fa- 
thoms, at the expence of 180 J. 115. 2 d.; that he 
continued to ſupply the ſaid ſhip. till the arrival of the - 
Marſhal, whoaſked no farther. aſſiſtanee of him, but. 
that, he .wauld have advanced any farther ſums that 
had been required of him.“ When I look alſo at the 
bill of money advanced. by Mr. Pelle, the Agent for 
the Admiralty, for the hire of mariners, amounting 
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to no leſs a ſum than 432 J. I confeſs 1 am at a ia 
to underſtand what could be the neceſſity of any ad- 
vances on the part of the Marſhal ; or if there had 
been the utmoſt neceſſity, the whole that could have 


ariſen from it would be, that he would have a right | 


to charge intereſt on the money ſo advanced. 
There is, alſo, I obſerve, an affidavit, made by Mr. 


Smyth, bearing teſtimony to the continued exertions of 


the Marſhal, and to the merits of his ſervices on board, 
to which I can give ready credit, knowing as I do the 


prompt activity of this Officer. Vet there are one or 


two particulars ſtated in this affidavit, as alſo one or 


two other circumſtances mentioned in the act, which 


I do not very exactly underſtand. Mr. Smyth ſays, 
ce that the ſhip was lying with two Indian cables; 
that his own credit was exhauſted, (which is not very 
5 if the agent for the Admiralty was ready 
to ſupply him ;) that on the Marſhal's arrival, he took 

a boat late in the day, and went to St. Marvet, at the 


| hazard of his life, and got a cable made that night.“ 


It is ſtated alſo, that the Marſhal purchaſed a cable 


for 182 J. the preciſe ſum which I perceive was paid 


by Mr. Carne, and for a cable of exactly the fame 


dimenſions, and which I am therefore tempted to ſup- 


poſe muſt have been the ſame, As to what is faid / 
of the Marſhal's activity in going off in a boat that 

night at the hazard of his life, I do not mean to 

undervalue the zeal which he ſhewed on that occafion z 
yet I cannot but obſerve, that it would have appeared 
to me to be fully ſufficient for the fair execution of 
his duty, if he had gone by land in à chaiſe the next 
morning, It is ſtated that the Marſhal was em- 


ployed in theſe ſervices ſeveral weeks, upon which I 


cannot but remark that the commiſſion bears date 3 
1 7 
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the 3d September, ſo that the execution of this com- 
miſſion comprehended at moſt a few days more than 


12533 
15th Augn/t, and the certificate of i its execution on The 


RevDavans. 
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one fortnight, Upon the whole of this part of the 


caſe it | appears that the ſervices are either of two de- 


ſcriptions, either ſuch as every man is bound to per- 
form, who accepts a commiſſion of this nature, or ſuch 


as do not belong to it, and therefore ſuch as I am not 
at liberty to conſider, in eſtimating the ſervices belong- 
ing to that commiſſion only. 


There is however left nere for conſidering the 


ſpecial ſervices from what follows, ſince it is ſtated 
e that the Marſhal uniformly charges the ſame 
in all caſes of removal.” It is therefore not a 
charge ariſing out of ſpecial circumſtances, but conſi- 
dered as appendant generally to the execution of ſuch 


commiſſions. © The claim is for a percentage on the . 


value of the ſhip and cargo, and the general grounds 
alledged for ſuch a claim are care and attention, the 
opus & labor, and reſponſibility z and it is faid, that 
as theſe increaſe in proportion to the value, ſo ought 


the remuneration—Now in the firſt place, that the 


opus & labor increaſe with the magnitude of the value 
is not ſtrictly true; for there may be juſt as much 
trouble in executing ſuch a commiſſion on an empty 
fhip, as on a ſhip loaded with the moſt valuable cargo. 
Secondly, if an increaſe of attention was generally re- 
quired by an increaſe of value, it would by no means 
follow, that it founds a claim for a percentage remune- 


ration on the value, rifiag in the ſame arithmetical pro- 
greſſion. It may be very fit that the remuneration 


ſhould, increaſe, but very unfit that it ſhould increaſe 


in that ratio; becauſe a man may be very liberally 
rewarded for his care and attention, by a much 


ſmaller 


705. 
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dualer proportion. of the value of a wp Hi, 
- exen if it was eftabliſhed, | that the x | 

"Ih 7% to. be founded on value in any one of the 
A maſter of an Indiaman has larger pay. ſhag. 
maſter ob a collier, but neither one nor, the 1 
thing like a percentage commiſſion on the yalue, 
one has larger, pay, becauſe there is more. of you 4 
Labor to be furniſhed, more ſkill, more time and 
more perſonal hazard, and certainly with ſome general 
reference to the ability of the fund, which is to afford 
the remuneration; but there is no percentage origi. 8 
ginally, ſtill leſs any percentage on the increaſe. : Hh 
am clearitherefore. that the principle of a percentage A 
totally oy. 5 far as mere care and attention are con- 
cerned. 

But it is added. - that. 4 8 bility accrue, 
and that this muſt be proportional to the value of tho 
property, for which he is reſponſible.” When the 
queſtion i is aſked, what. is the nature of this reſponſibi- 
$bility,? ? t is ſaid, that it conſiſts i in being anſwerabls 
for all particular embezzlements,; It is not pretended; . . 
that he.is anſwerable for caſualties generally, but only... 
for embezzlemgnts, and for them only, beauſe the under. . 
writers will- not igſure prize property, but with the en. 
ception ꝙ particular average. That certainly leads... 
to no neeceſſary conſequence; it does not follow, that 
becauſe A. is not anſwerable, therefore B. is anſwer- 
able, ſince neither may be anſwerable ; and it remains 
to be ſhewn tlrat B. is under any ſuch reſponſibility. 

What is the foundation of this reſponſibiliey? 7 
Every man who undertakes a commiffin, ineurs 
all che ireſp6pbility that belongs to = 
and oneſt execution of that . r bat 
the queſtion comes, What is a prudent and honeſt 


execution 


WY 
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the duties that belong i it; I have deſcribed thoſe duties, 


As. to embezzlements at ſea, it is not / 
and how they. 1 war Happen at allz 
and therefore all che o has been raiſed. is 
about the plunder lerin 17 in a, way, that 
would lead us to > ſuppoſe. that the. ſhores of this River 
were / lined "with F Bucaneers. I do not underſtand. that | 
rich Lac India ſhips, or Weſt Indiamen, double their. 
guards in the River on fuch an apprehenſion, ; they 
defend on the e hulbcleney oftheir crews. But if — do 


TEE TH TA. .q.T 


He muſt Tao competent * of 3 0 
guard the property; having ſo done, he has diſcharged 
his reſponſibility, unleſs he can be affected with fraud,. 
or negligence amounting in legal underſtanding to fraud, 
It is certainly true, that che commiſſioner is reſponſible 
for a negligent or diſhoneſt. execution of his truſt, 
If he knowingly takes a maſter and . a crew. - 
diſhoneſt or negligent, That is dalus or negligentia deln 
proxima, If loſſes happen in conſequence, he may 
become anſwerable, quia nequiter ſe geffit—becauſe he 
sguilty of the negligentia malicig/a—hebas not executed 
his truſt ; he becomes anſwerable in that caſe for his 
own wrong doings, and not for that of others, againſt 
which he has uſed honeſt and reaſonable caution,  : . 
The commiſſioneremployedi is ro hac vice the ſervant 
of thoſe who employ him. What is the obligation of 


and he carries'it with proper care, he would not be 
eee =o 


execution of a commiſſion ?—The fair * of 1 : 
5 — 
and 1 do not conceive. the. commulhoner to be reſpon-.. Dee, r 


a ſervant? If I ſend a ſervant with money to a banker. 


var 
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way; but if inſtead of carrying it in a proper manner 
and with ordinary caution, he ſhould carry it openly 
in his hand, thereby expoſing valuable property ſo as 
to.invite the ſnatch of any perſon he might meet in 


me crowded population of this town, he would be 


liable, becauſa he would be guilty of the neg/igentia 
malicioſa, i in doing that, from which the law maſt infer 


that he intended the event which has actually taken 


; place. 


A common carrier, or a maſter of a barge, is an- 
fwerable for embezzlement and robbery; butthe caſe of 
fuchperſons conſtitutes an exception to the generalrule, 
founded in neceſſity, and confined to perſons carrying 
for hire in their general occupation. Being a perſon 


unknown to his employers, and not employed in ſpe- 


cial confidence, the public conductor rerum vebenda. 
rum is to anſwer for all riſques, otherwiſe there would 
be no poſlibility of guarding againſt combinations be- , 


tween this unknown perſon and others with whom he 


might collude. But a commiſſioner is not of this de- 


fcription . He is ſelected in ſpecial confidence; his. 


ſtipulation with the law binds him to common pru- 


dence and common integrity; for all that lies beyond 
this, his employers are anſwerable if any body is an- 
ſwerable, for even that may depend upon circumſtances. 
If the property had been decread to be reſtored, it does 
not follow that the Admiralty would have been 
anſwerable for the deficiency. This Court has held 
private captors diſcharged from reſponſibility, where 
the property has been ſhewn to be miſſing without any 
default on their part, At any rate the Commiſſioner 


& anſwerable only to the Court and his employers, 


and he will ſatisfy any demand ariſing from the reſpon- 
_ fbility 
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ſibility which he has entered into to both, if he ſhews The 

that he has acted with the honeſty, and. the diſere———. 

tion, which the nature of his commiſſion requires. De „„ 
Ivo caſes have been cited, not immediately. appli- * 

cable to the caſes of removal, but as not irrelevant to the 

general queſtion of reſponſibility ariſing from official 

poſſeſſion; The Buena Ventura, before the Lords, 

and a caſe before this Court (a), in which the Marſhal The Ze, 

was held reſponſible for a boat that had been loſt under 8 on 

his cuſtody. In the firſt cale, the Marſhal properly 

anſwered, that he was not in poſſeſſion, as the 

property was under the King's locks Having made 

that fact to appear before the Lords of Appeal, he 

was diſmiſſed of courſe, without any determination 


upon the queſtion of his reſponſibility, if _= fact had 
turned out otherwiſe, 

In the caſe before this Court, he was Held 
liable, but under what circumſtances? A complaint 
had been openly and repeatedly made in Court againſt 
the Marſhal for loſs by negligent cuſtody, and no an- 
ſwer was oppoſed to it. There was not even an a 
pearance given, and the Court was called upon to. 
wipe away the diſhonour of having a charge againft 
the cuſtody of the Court unanſwered, by throwing. 
the indemnification on him. But if an appearance 
had been given, and any denial of looſe cuſtody had' 
been oppoſed, the Court would have thought it no 
more than a legal and proper confidence in its own 
Officer, to have thrown the proof of culpable negli- 
gence on- the other party, No ſuch reſponſibility 
therefore is ſhewn, as can found any claim to be paid 
Ag proportion to the value of the property. Even if a 
reſponſibility was proved, it would not lead to any 
ſuch conſequence. It js not the way in * tho 
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maritime law he fn” Fg 5 
bills of Tading which he has inc, co tn 


(a) 78. 2. c. 1 15 thatby the 5 Statute Law e oft being 


26 C. 3. e. 86. 


7 value of the veſſel and the amount of the freight 6 8 


Labore, nor on the ground of 1 reſp nfibility 


difficulty of navigation and perſonal attention, and the 


reſponſibility of the owner of the veſſel i Is limit 


It i re 8 
is clear to me tlien that neither pro oper 1055 gere uf 


a percentage charge be maintaine ; and 1585 1 
can be more clear, than that of al poſſible mis 
of remuneration this is the leaſt conſonant t to. h 
ral principles of equity. 1 'hough it profeltes to 15 
founded on proportonable trouble, care, and | 
Tponfibility, it in fact overlooks them all i in its at 
application. It is evident that all theſe muſt increaſe, 
with the length of the voyage to be performed, the 


ſeaſon of the year in which it is undertäken. N 


Ai as, 


man can deny, that it is an operation of muck eld > care. 


ON » 75 


and trouble, to bring a valuable ſhip from Dover in 


F714 = 4 


fummer time, than it would be to bring the fame f up. 


from the port of Glaſgow in the very depth of winter, ry 
Yet, here is one meaſure provided for all caſes, long 


or ſhort, eaſy or difficult ; for the Act info1 orms üs, 
« that this percentage is the commiſſion, which the. 


M arſhal uniformly charges on the value of all "ſhips © and. 
cargoes removed by him from any of the out-ports 9 f | 


the kingdom to London; the Ene for a voyage fro from m 

Harwich as from Liverpool. It is unneceſſary to 1 | 

more on the equity of ſuch a meaſure. . ' © * 2700 
The queſtion then comes, what is the true meals 2 


It is obſerved in the Act, that the Regiſtrar and 1 mer- E 


chants ought to have ſtated to the Court the allowance 


3 made 
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made to other perfotis for tianioilliy ki ps and eatgors,” 
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Kit; I preſtitte, ir was not AN old Kaon 
for this plaitt reaſon, that, hls altowatices are mal 
ſettled by pfivite Aud Previous agrectnent. . The petion | 


who obtains the commiſſion, 1 whether, , captor dr 


claimant, takes his'a greement v t with the pexſon, whom 
he employs, and the 1 5 knows nothing of it; an 
there ſeems to > be no reafon, why this, courſe. Would 
not be purſued by thoſe who act for the Admiralty. 
It is evidently'a a proper courle, becauſe all the material 
circumſtances can | be reviouſly conſidered, —the ſtate 
of the ſhip, , the lang, of, the voyage, the ſeaſon of 
the year, Dy every thing elle that, ,ought to be conſis 
_ in the conſtruction of a i fair, and reafonable har; 
As. theſe commiſſions .a, are not grantable to the 
Marel ex 722 juſtitie, both parties are perfectly free. 
| The Perſon, whois to be employed is free, if. the other 
parties do not offer liberal, terms, and they are fres, 


if he demands what they, think exorbitant. As toany * 


difhculty in in coming to an agreement; I ſee none that. 


prevents other perſons from making their previous | 


arrangements; and therefore. I can ſceno difficulty that \ 
ſhould and In the 1 way. of thoſe who. act for the Ad- Y 
mitalty, who have exaQly the fame duties to perform, 
which thoſe! haye eto an orm, who are acting in their 
own concerns. And if fs. where is the danger 110 \ 
| that 1 inconvenience. of perpetyal litigation, which is 
held out in terrarem to the Court? Make your E 
vious contract, and no ſuch danger can exiſt, hut in 
ſuch extra caſes ag form reaſonable exceptions to anyx 
a a agreement, for ſuch a rural. I beben beladen 
£1 40 MW 
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in i that, in my opinion, che proper baſis is 


the uſual rate, at which ſhips of ſuch a deſcription, 


are conducted on ſuch a voyage, 8 at fuch a ee 
proper naval commanders. 
In faying this, I do not mean to e an 


5 equitable enlargement founded on various conſi· 


derations. The Marſhal is not, like ſuch a com- 
mander, in his ordinary and continued employ. 
ment; it is a detached ſervice, which takes him 


out of his common ſphere of general occupation. On 


theſe grounds ſome latitude may, perhaps, properly 
be indulged ; and I do not mean to exclude what n may 
be called a guarded liberality te a confidential officer 
of a Court of Juſtice, acting in a buſineſs of great 
magnitude and value; but {till the baſis will be the 
ſame. I obſerve, that Mr. Smyth brought this ſhip 
from St. Helena to Falmouth, at the rate of 60 J. per 
month, including all his expences. Conſidering that 
he was incumbered with a Dutch crew, 1 may ſuppoſo 
that he was in ſome degree perſonally employed in the 
navigation of the veſſel himſelf. 1 may preſume then, 
that being provided with money, and another crew, 
he would have undertaken to conduct the veſlel to 
London on ſimilar terms, It is therefore quite impoſſ- 
ble to accede to a charge of 475 /. and all perſonal 
expences over and above paid, for a voyage of one 
fortnight. The merchants have allowed 1500. upon 
their opinion of a quantum meruit for this and other 
ſervices, rather irregularly connected with it, and 1 


think they have allowed very Uberally One hundred 


and fifty pounds for one fortnight's work, wich the 
former maſter on board navigating under him, and 
whilſt all his other emoluments were going on under 
the care of an attentive deputy in London, appears to 
12 gu8 
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me to go very largely, indeed, towards the profits 


161 


of a very lucrative office. But I muſt again ſay, that Keese. 
I have only to look at this charge unconnected with Bos. na, 


the office, for it has no connection with the office 
whatever. Regarding it likewiſe in that way, T think 
that the Regiſtrar and merchants have made an ample 
and moſt munificent allowance, which I confirm. 
The next article which I ſhall conſider, is the charge 
on the ſale of the ſhip, after ſhe came into the port of 
London, 281 J. 15s. at 35 per cent. as a poundage to 


the Marſhal and the broker whom he employed. In 


the firſt place I ſtrongly object to this mode of lump- 
ing together the Marſhal's and the Broker's poundage ; 
and I muſt direct the Regiſtrar in future not to paſs 


any accounts ſo exprefſed. The payments to the 


broker are a diſburſement; and ought to be charged 
by the Marſhal as ſuch ſeparately, that it may be ſeen 
diſtinctly, as it ought, what the Marſhal pays for other 


perſon's trouble, and what he * as the official 


fee for his own. 
It is underſtood, however, that 2x is the fee 
claimed for the Marſhal, and 1 per cent. for the 
broker. On this article it is obſerved on the part 
of the Admiralty, in the Act, that there is an 
allowance made in the table of fees, of 1 per cent, 
for all ſums under 200 J. and of + per cent. for every 
hundred beyond that ſum.” That this is not an 
authentic table can ſcarcely be contended, ſince it is 
a table to which the Marſhal himſelf refers, as the 
authority for ſome of his charges ; and it .is notori- 
ouſly that ſtandard by which the fees of the officers of 
the Court are regulated. It is very poſſibſe that by 
lapſe of time and change of circumſtances, . ſome or 
many of theſe fees may have become diſproportionate, 
VOL, VI, M 5 and 


i305, 


3 162 


The 
RENDSBERG. 


1 — 


— 


Dee. 17th, 
180 5. 


CASES DETERKINED IN THE 


and very proper to * changed; but the change mut 


be made by competent authority. The officer himſelf 
cannot make it. He cannot ſet up his own practice, 
nor even the unſanctioned practice of a predeceſſor, 


as any authority in ſuch a matter; though ſuch a 


practice may very fully, as it does, exonerate him 


from any imputation of perſonal miſconduct. 
In argument a diſtinction has been reſorted to between 
the Prize Court and the Inſtance Court; though the 


Att itſelf, on the part of the Marſhal, points to no 


fuch diſtinction, but ſeems to aſcribe to this table of 
fees the ſame ſort of authority in both ; and as far as 
lapſe of time is concerned in ſhaking that authority, it 
clearly. has an equal operation upon both. Such a 


diſtinction cannot be relied on with any effect, be- 


cauſe this table evidently points to. the Prize Court in 
ſome particular caſes, where it marks a difference, 
and thereby excludes the ſuppoſition of any ſuch dif- 
ference in all other caſes, where no ſuch diſtinction is 
marked. It is to be obſerved alſo, that the Marſhal 
acts upon this very table in theſe prize accounts; for 
on what other ground are various ſums charged, but 


that they are ſuch as this table preſcribes ? It can 


never be ſaid, that the Marſhal ſhall uſe the table, 


where it makes for him, and that he ſhall be at liberty 


to deſert it where it happens to be leſs favourable. 
It remains to be aſked then by what authority ſuch an 


_ equitable alteration, if neceſſary, is to be made? By 


His Majeſty in Council— to whom ſuch a power 
is reſerved by ſtatute, to alter the table of fees in any 
of his 3 of Admiralty. That this Court has 
clearly ſuch a power is more than I can venture haſtily 
to aſſume. The Court might, I think, make equitable 
| allowances 
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allowances in ſome caſes not ſpecifically provided for 


in this table; as in caſes pf journies, or other contin- __ 
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gencies, for which, owing to the change in the value Dc. 1, 


of money, the old allowance is practically inade- 
quate, and where there is therefore a phyſical neceſlity 
for an extraordinary allowance, or the journies could 
not be performed. But where the fee is not ſo ſmall 
that the ſervice cannot be undertaken, the Court muſt 
be much better ſatisfied of its power to alter ſpecific 
fees, than I am at the preſent moment, before it can 
admit that any confirmation of ſuch altered fees by the 
mere authority of the Court- itſelf, will ſapport the 


demand againſt the objections of thoſe, who may have a 


right to object to ſuch an allowance, in other caſes in 
which they are concerned. 
But the fact is, that it has received no ſuch con- 


firmation whatever; for all that is ſhewn is, that 
three caſes have paſſed, in which, the Proctors not 
objecting, the Court has confirmed the Regiſtrar's 
report, in perfect ignorance of what that report con- 
ſiſted: For Courts do not ſtir queſtions between par- 
ties who are agreed. All the confirmation that is 
implied in thoſe caſes, is the conſent of the adverſe 
Proctor, properly or improperly given. It can have 
no authority in ſuch a matter; the Court is a total 
ſtranger to it: and I have to lament that, after years 
of ſilence, the invidious taſk has devolved on me, of 
calling back this office to its proper ſtandard, But if 
any alteration is to be made, upon what principle is 
it to be conſtrued? Certainly on none derived from 
the practice of merchants. I do moſt entirely repu- 
diate all analogy between mertantile profits and official 
charges. The 'merchant charges his commiſſion be 
taule he is a merchant. The Marſhal has net a right 
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to- charge it, becauſe he is not a merchant. He hay 
not the education of a merchant, nor the functions of 
a merchant. In the theory of the thing, however 
relaxed the modern practice may be, a Merchant is 
expected to poſſeſs a knowledge of the general uſage 
and conduct of trade; he is to watch the ſtate of 
markets at home and abroad, and to acquaint himſelf 
with the courſe of exchange ; he is to catch the 
proper opportunities of ſelling, and to make large 


' advances on the credit of his conſignment, as ſoon as 


it is received, though it may not be converted for 
months; he has to maintain an expenſive eſtabliſh- 
ment of a compting-houſe and clerks ; be has to re- 
ceive with decent hoſpitality the agents and partners of 


his foreign correſpondents who may occaſionally come 


into his country; he has to keep up an extenſive corre- 
ſpondence ; and what is very material, if he receives 2 
commiſſion on the cargoes of other merchants, he pays 
a ſimilar commiſhon on his cargoes conſigned to them. 
& Cadimur, inque vicem prebemus crura 'ſagittis.” 

There is a mutuality in theſe mercantile profits, which 

is never to be put out of ſight, in conſidering the gene. 
ral propriety of the charge as a mercantile practice. 
Scarcelyone of theſe circumſtances applies to the Mar 
ſhal. He has not to watch markets, for he is bound 
to ſell within a time preſcribed. He is not expected 


to advance any money; he has no foreign ' correſpon- 


dence to maintain; no eſtabliſhment of a compting- 
houſe to ſupport; he has no cargoes to conſign to 
others, nor any commiſſion to pay. He is a perſon 
of a totally different deſcription—a perſon of a legal 
conſtitution and with legal duties; and though ſome 
of his duties may have a niercantile mixture in them, 
be does not ee them as a mercliant. He acts 
FA If altogether 
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altogether as a legal officer, and muſt be paid 286 


ſuch. I do therefore 'ex anime expunge from the — 
vocabulary of the Court the very term commiſſion, as 


far as it relates to charges for ſervices performed by 


the Marſhal, or any officer of this Court. 

I have had a paper put into my hands ſome 
years ago, on my acceſſion to Office, which was 
delivered to me by the Marſhal as an account of 
fees claimed by him. It deſcribes at the ſame time 
his pretenſions to be employed in all ſales of property 
under adjudication, and his duties in conducting ſuch 
ſales as are committed to him in the following terms. 
« On all ſales of ſhips and goods where decrees of 
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appraiſement and ſale iſſuing from the prize Court 


are directed to the Marſhal, (which he ſubmits ought 
to take place in all caſes of adjudication by the Court 
of Admiralty) the Marſhal claims and takes the ſum 
of 6d. in the pound, or 24 per cent. on the groſs 
proceeds, which charge includes all fees and pound- 
age for appraiſement, and on the ſpecific a& of 
ſale included in the 'foregoing table, as alſo the 
commiſſion to the Marſhal, in the nature of agency, 
or commiſſion del credere, for. his riſk and labour in 
diſpoſing of the ſhip and goods, removing the ſame 
where neceſſary from place to place, ſecuring the 
goods according to the directions of various Acts of 
Parliament, for the benefit of the parfies concerned, 
advancing money without intereſt (in many inſtances 
to a great amount) for the payment of cuſtoms and 
duties, and attending repeatedly at the delivery of 
goods to all parties entitled, till he is diſcharged from 
his reſponſibility on account thereof, which reſponſi- 
bility has frequently continued for two or three years 
with great trouble and anxiety, In the execution of 

| M 3 | this 
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. this laborious employment, it is alſo frequently necef. 

2 fary for the Marſhal, in order to prevent injurious 

Des ib, combinations, to buy in and reſell goods; to give 
credit at his own hazard to purchaſers and brokers, 
accounting for the money received from them as re, 
ceived at the time of ſale, though the goods are fre- 
quently ſold at ſeveral months credit, without which 

' Indulgence they would often fail of finding purchaſers,” 

Now if the Marſhal performs all this, what is it that 
the broker does for which he charges one per cent. ? 
I conceive that theſe are the very duties, for which 
the broker receives his conſideration, and if he is paid 
his commiſſion for performing theſe duties, ſurely the 
officer can have no poſſible right to charge ſpecifi- 

_ cally for the ſame. He muſt receive his legal fee, 
for a ſort of general fuperintendance and no more, 
In the next place I can by no means admit that this 
is a juſt deſcription of his duties. According to this 

_ repreſentation, as ſoon as a commiſſion is granted, he 
is to commence general merchant ; Certainly not. It 
is no part of that duty which his commiſſion impoſes 
upon him, It is ſuggeſted, *©* that he is the enero! 
agent of the parties, and has a right to agency: 
Certainly not. He is the agent of the Court, and he 
is to look to that remuneration, which the conſtitu- 
tion of the Court allows. As to its being repreſented 
that it would be more beneficial to the party, that it 
ſhould be otherwiſe, it may be ſo ; but if it is not the 

conſtitution of the office, thoſe 2"Þ apply for com; 
miſſions muſt be content to take them as the Court 
can grant them, and according to the opportunities 
and facilities of execution, which the proceſs of the 
Court can give. | 

In ſpeaking of this paper I haye only one thing 

more 
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more to obſerve, which is, that · in accepting it, . 


and dire&ing it to be depoſited in the regiſtry, 
taking, as I have done, this opportunity of expreſs- Dee, 1th 
ing my diſſent to-the poſitions contained in it, I ſhall 
think it an act of caution due to myſelf and to thoſe 
who may come after me, to diſclaim any intention of 
giving it the ſanction of judical regiſtration, and to 


The 
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declare that my acceptance of it, and my direction to 


have it depoſited in the regiſtry, is not to be under- 
ſtood as conveying any private aſſent, much leſs = 


moment. 
ve may ſee the extreme ſtrictneſs with which the 


judicial confirmation of its contents, 


Something has been ſaid of the dignity of the . 
office, and it has been aſſimilated to that of a ſheriff, 
I certainly can have no diſpoſition to detract from the 
dignity of the office, and I am willing to admit that he 
may be conſidered as a ſort of marine ſheriff, But 
what is the condition of a county ſheriff on this very 
point? His profits on the ſale of goods are regulated 
by a ſtatute of 200 years ſtanding. (29 Eliz. c. 4.) 
and no alteration has taken place to the preſent 


Sheriff's allowance by that Act is conſtrued at 
this day; Mr. J. Buller, expreſſes himſelf very 


ſtrongly © that the ſheriff cannot be allowed the ex- 
pence of an auctioneer, or even the levy fee of a guinea, 
but that the ſheriff and the Court are bound by the 
Act of Parliament; Mr. Juſtice Gro/e alſo confiders 
the matter with the ſame ſtrictneſs. 
law no fee whatever was allowed to the ſheriff, then 
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re if he be entitled to receive any, it muſt be by Act of 
.. Parliament. Now by looking into the Act it appears 

Dec. 17h, clearly to have been the intention of the legiflature 
that the ſheriff ſhould be paid in proportion to the 
ſum levied out of the ſum levied, and that the ſheriff 
ſhould only levy what was really due. I am clearly 
of opinion that in point of ſtri law, the ſheriff is 
not entitled to any more than what 1s. allowed by the 
ſtatute, If the parties make any private agreement, 
that is a matter for their conſideration, but it cannot. 
form any part of the ſheriff's demand.” By the con. 
ſtruction of that Act then it is held, that a ſheriff is 

entitled to no extra charge whatever, not even the 

expence of an auctioneer. It is true that theſe ob- 

ſervations are made upon the conſtruction of an Act 

of Parliament, but when the Legiſlature has made no 

alteration in the rate of fees for ſuch a length of time, 

it furniſhes this Court with inſtruction, that is not in- 
applicable to the conſideration of this caſe. 

Not being bound by any Actof Parliament, [ſhall think 
myſelf juſtified in allowing a broker, becauſe I conceive 
it to be an indiſpenſible neceſſityin ſuch ſales, and for the 
benefit of the property concerned that they ſhould be 
ſo conducted. After this payment is allowed, what 
is due to the officer of the Court ? I preſume that 
what is due to him, is what is provided for in the 
table of fees, Whether what belongs to the officer, 
according to that table, which is about forty or fifty 
pounds, 1s an adequate remuneration, I will not take 
upon myſelf to ſay, I am not prepared to ſay that ſuch 
a ſum, excluſive of the charge of a Broker, and all 
other expences, is not ſufficient. If any objection can 


be ſuſtained againſt it on this head, it muſt be a ſub- 
ject 
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ject of conſideration elſewhere. In delivering my | 


judgment upon it, I am under the neceſſity of direct- 
ing the Regiſtrar and Merchants te reform that part 
of their report which relates to this article, accord- 
ing to the ancient table of fees, allowing the charge for 
the Broker, as a neceſſary diſburſement, 

The next charge in controverſy is the ſum of 440 l. 
charged as 2 per cent. upon the cargo valued at 
88, ooo l. but reduced to 318 J. upon the appraiſed 
value of 63,0001. for the ſpecific ſervices of unload- 
ing the cargo and direQing the appraiſement. It is 
objected to this article, not that ſomething is not due, 
but that the charge ought to be calculated in a dif. 


ferent manner, than by a percentage upon either value, 
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or any value whatever. Suppoſing it to be properly 


chargeable on value, I am clearly of opinion that the 
value muſt be taken on the correct eſtimate of the 
appraiſement, and not upon the looſe and conjectu- 
ral computation, formed for the mere purpoſe of 
leading the infurance. Upon no ground whatever 
could the latter be aſſumed, unleſs the Marſhal was 
reſponſible for the conjectural value. I have already 
expreſſed my opinion, that he is not affected with any 
liability in value at all, except in caſes where he has 
betrayed his truſt by fraud, or a negligence approach- 
ing to fraud, Even there he would be at- liberty to 
falfify the mere conjectural valuation, and to ſhew 
that the eſtimate was contradicted by the real value; 
—for inſtance, that a ſeron of indigo being loſt, was 
at the market of ſuch a value and no more. If that 
was ſhewn, a deraand on the part of the owner to be 
indemnified for a loſs merely ideal, would be a de- 
mand improper to be made,, and very unlikely to be 

ſuſtained, 
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ſi aſtained, even if any ſuch general reſponſibility 
exiſted, 

It is not however 3 to enter into diſqui- 
ſitions of this kind, becauſe I am under the ne- 


ceſlity of diſſenting from the Regiſtrar and Merchants 


on this article, as to allowing any percentage at all, 


In the firſt place the merit of the ſervice performed, 


has no neceſſary connection whatever with. the value 


of the property to which it is applied. There is no 
more time or perſonal attention required in the mere 
delivery of a cargo of indigo, than of a cargo of 
cotton. Secondly, I am of opinion, that except in 
caſes of ſale, where for obvious reaſons a percentage 
is allowed for the double purpoſe of improving the 
fale, and of repaying the reſponſibility incurred for 
the ſecurity of the money, in all other caſes a forenje 
payment, not only in this table of fees, but in all 
tables, and in all Courts, is charged not pro rata of the 
ſubject matter, but pro rate of the time and attention 
given. The objection that, by this mode of computa 
tion, property of ſmall value may be ſeverely taxed, 
and much more than by a pro rats payment, though 
true in fact, is no objection that can be permitted to 


| avail ; becauſe it is the objection which muſt ſubſiſt 


without a remedy in every matter of legal proceeding, 
The man who ſues for 40 J. incurs in many reſpeQs 
the ſame expence that he would do in ſuing for 40010. 
becauſe in legal proceedings he muſt pay thoſe whoſe 
ſervices he calls in, not in proportion to the value of 
the property, but to the value of the time and dili- 
gence employed in recovering it. Thirdly, it 1s. to 


be conſidered, what is the real occupation of the 
Marſhal in ſuch a matter. 


 fonally is clearly no part of his duty. He is to em- 


To unload the veſſel per- 


ploy 


A 
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ploy other perſons of various deſcriptions ; all that 
he has to perform, is to hire and pay theſe perſons 
at the expence of his principals, and to give by him- 


ſelf or deputy à proper care and i uperintendance over 


the due execution of.the work, 

The queſtion then comes to this, what i is the proper 
allowance for ſevirces of this meaſure and extent. The 
table of fees has preſcribed nothing on this head. Au- 
thorized uſage has preſcribed nothing. I haye repeatedly 
diſclaimed all reference to the value of the thing. But 
ſome rule muſt be furniſhed to prevent the miſchief 
of uncertain / charges, and conſtant litigation z and 


where no rule is eſtabliſhed by authority or practice, 


it may net be improper to borrow an analogy from 
caſes of a ſimilar nature. He is to be paid for time 
and attention during the neceſſary courſe of the ope- 
ration. What is allowed to commiſſioners at the out- 
ports for an unlivery for the purpoſe of appraiſement ? 
One guinea a day for each commiſſioner. The ſer- 
vice is the ſame for whatever purpoſe performed. But 
the Marſhal may be conſidered as performing the 
whole ſervice of both commiſſioners, and may be ens» 
titled to the joint pay of both. If, beyond this, al- 
lowing ſomething for his ſtation, and for the neceſſity 


he is under of providing other perſons to execute 


other functions, and for the greater comparative ex- 
pence of every thing done in this town, I engraft an 
additional guinea, making it three guineas per day, I 


ſhall perhaps allow more than ſober men may approve, 


but not more than I venture, without fear of cen- 

ſureable impropriety, to aſſign. 
The Regiſtrar and Merchants have included in the 
deſcription of this article the ordering the appraiſement; 
J have 
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to meet this objection, to ſay, that much may ſafely 


I have not; becauſe I preſume; that it is a erbte of but 


directing Mr. Coles to take on himſelf that employ. 


ance e and very conſiderably to the diſadvantage of the 
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light contexture, and is ſpecifically provided for in the 
table of fees ; and that it conſiſts of nothing more than 


ment, which I apprehend is not an operation of 
much time or labour. There can be nothing due pro 
opere et labore. It is ſaid, that there is an inventory 
to be made; but when I look at what that inven- 
tory is, I ſee that it is little more than a copy of 
the manifeſt, and when 1 perceive that there is a re- 
muneration provided for it in the table of fees, I do 
not feel myſelf entitled-to fay that, taken in conjunt- 
tion with what I have otherwiſe allowed for VE; prin- 
cipal part of the ſame ſervice, it is not competently 
remunerated. The execution of the appraiſement is 
the excluſive work of the appraiſer, and he brings in 
his bill. The property muſt not be twice charged 
for the ſame identical ſervice. It is objected, that 
theſe operations being paid for with refcrencl to 
time, may be improperly protracted. But it is ſufficent 


be truſted to theintegrity of the public officer, and more 
to the vigilance of the parties, who have an intereſt in 
the due execution of the truſt. 
The laſt ſubject of controverſy is the ſum of 3181 
charged by the Marſhal, at = per cent for delivery of 
goods to the claimant on bail, which has been dif. 
allowed by the Regiſtrar and merchants, on the 
ground, that the foregoing allowance is ſufficient ;— 
that is, I preſume, the allowance for unloading the 
cargo and ordering appraiſement. In this reaſoning 
I cannot concur. Having varied that foregoing allow- | 


Marſhal, 
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Marſhal, I cannot of courſe apply the ſame fort of 
conſideration, which they have drawn from the ſum 
allowed on the preceding article, even if that conſi- 
deration had been originally correct. But I incline 
ſtrongly to doubt, whether on any view of the matter 
I could have acquieſced.in a mode of treating this ſubj - 
ject as perfectly correct, which did not aſſign to each 
diſtin& act its diſtinct remuneration, ſo chat it may 
fully appear without intermixture, and the confuſion 
and obſcurity and injuſtice ariſing from thence, what 
is the propoſed value of each ſeparate ſervice. 

This being a ſeparate ſervice, and ſo admitted by the 
Regiſtrar and Merchants, who have provided for it in a 


way in which I cannot exactly concur, the queſtion re- 


turns upon me, What is the proper allowance for it 
to be made by this Court? Not accepting the mode 
of valuation of merit propoſed by the Regiſtrar and 
Merchants, I think myſelf bound equally to pronounce 
that I as little accept the valuation made by the 
Marſhal, on a percentage of the value of the thing 
delivered, and this partly on the general reaſons al- 
ready aſſigned, that ſervices of the law are not uſually 
rated by a percentage on the value of the property, 
to which they are applied. There is ſurely as little 
ground for a rate of. percentage in this ſervice as in 
any other ; for the labour and trouble of delivering 
in a peaceable manner a caſket of diamonds, is not 
greater in itſelf, than that of delivering a box of ten- 
penny nails. The very poſſibility, that an officer might 
entitle himſelf ro ſuch-an exorbitant profit on property 
of great value, for a fervice of no merit whatever, 
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either FS or paſſive, is of itſelf ſufficient to pro- 
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Ti» claim the abſolute injuſtice of taking ſuch a meaſuts 


. eee any ſuch ſervice. 
De. 17b,. But the manner in which the property is treated 
1905 by the proceſs of the law, is a deciſive proof 
that it is not ſubjected to any ſuch. valuation 
for any ſuch purpoſe. ' The property was depo- 
fited, under a commiſſion of the Court iſſued to the 
Marſhal, in the King's warehouſes, under the King's 
locks, where it was kept agreeably to the terms of 
the writ literally taken, under the legal poſſeſſion. of 
the Marſbal, but very little reſembling a poſſeſſion in 
fact; for being under the King's locks for purpoſes 
of revenue, I am not quite clear of the fact, that it 
is during ſuch time even acceſſible to the Marſhal. 
When the property has been ſeized by a com- 
miſſioned veſſel of war, either public or private, it is 
de facto under the joint locks of the King and the 
captor, although in the legal poſſeſſion of the Mar- 
ſhal, according to the tenor of his writ. In the caſe 
of a droit, where the King in his office of Admiralty 
is the captor, it is under his locks alone. If an order 
comes for the releaſe of tliat property, either on bail 
or for reſtitution, it is to be releaſed to the party 
claiming, at the expence of the party who releaſes. 
The King's ſhip is bound to execute that order; The 
private ſhip of war is bound to execute that order; 
and the Admiralty alſo is ſubje& to the ſaine obliga- 
tion, which is performed in the two former cafes by 
the agents of the captors; and in the caſe of the Ad- 
miralty, by their officer, the Marſhal, —in each caſe at 
their own particular expence, unleſs otherwiſe decreed 
by the Court. It is no charge upon the cargo; the 
parties are bound to deliver it in full, upleſs the 
Court ' 
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Court has ſpecially decreed, that the expences of the 
captor ſhall be a charge upon the cargo. On this 
ſuppoſition, againſt whom is the demand of the per- 
» who has been employed in the act of delivering 
it ? againſt the perſon who has employed him in that 
a, and againſt him only. It is a perſonal demand 
totally unconnected with the value of 1 property in 
its own nature. 

Unleſs therefore it can be ſhewn (which it cer- 


ſome other reaſon be in a given proportion to 
the value, not of the ſervice performed, but of 


demand only pro opere et labore. No general reaſon- 
ing ſupports it in any other form. All general rea- 
ſoning is againſt it; all natural equity is againſt it; 
unleſs therefore it can be ſhewn that there is ſuch an 
inveterate uſage, ſuch a ſtubborn habit of practice, as 
to over-rule all general reaſoning, and general equity, I 
am clearly of opinion that ſuch a claim is perfectly 
viſionary, and that the demand,if any,canbe conſtructed 
only pro opere et labore. Then how is that to be eſti- 
mated and by whom? In the caſe of agents of King's 


and mutual agreement; the parties are volunteers on 
both ſides. The Marſhal is not ſo; becauſe, I think, the 
| Lords of the Admiralty are bound to employ him, and 
for this plain reaſon, that the writ goes, though. not to 


and I am inclined to think that he is to be conſidered 
as in legal poſſeſſion from the tenor of the former 
wit, He is therefore neceſſarily employed, and is 
entitled to have his remuneration adjuſted by this 
Court, 

14 Having 
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tainly cannot) that this perſonal demand muſt for 


ſhips or private ſhips of war, it is ſettled by contract, 


Dec. 179th 
1803. 


the property to which it is applied, it can be - 


the Marſhal by name, © yet to our officers in poſſeſſion,” = 
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8 Shoes already decided that the dipl is to 
be taken pro opere et labore, | have only now to 
= 3 conſider the amount. Having laid down a rule 
for unlivery, I am diſpoſed to think that the ſame 
5 rule would not be incongruous for this ſervice alſo. 
But as the Regiſtrar and Merchants have merged 
itte particular conſideration of this article in the one 
pPreceeding, I am not ſufficiently in poſſeffion of the 
| facts relating to the nature ef this fervice, ſo as to 
de enabled to give a definitive judgment upon it. 
As far as I am informed, I ſheuld: conceive it is not 
2 ſpecific delivery, but a mere formal transfer of the 
ceuſtody, under the continued poſſeſſion of the broker. 
But as it 1s my wiſh to determine this caſe not on its own 
individual merits only, but on ſuch grounds as may 
ſerve for a general regulation in other caſes, E hall di- 
| rect the Regiſtrar and Merchants to conſider the na- 
j iure of the ſervice. performed, and to apportion a re- 
—- ,* ward, with this provifional direction only, that they 
* by no means found the rate of remuneration on a 
principle of percentage. I will only add a requeſt, 
| that this enquiry (a) may be entered upon by them, and 
| adjuſted, as ſpeedily as the convenience of the "oy 
tlemen e will Foes n : 
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(a) An tw being e againſt this Sentence generally, 
. no farther order has been made on this part of the Report. 
| | On a ſubſequent occaſion, the Court expreſſed its ſatisfaction, 
| that this cauſe had been appealed, obſerving, that it involved a a 

queſtion very fit to be regulated by * authority, |, | 
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THE TUTELA, RemTROCK, en, | 


Hls was a caſe mw a Stoediſh veſſel with : a cargo of 
corn put on board at Bourdeausx, in the month 
of May and Auguſt, 1805, and captured on the 2oth 
of Auguſt, on a deſtination to St. Lucar. 


The maſter had ſtated in his examination © that he - 


had heard of the blockade of Sf. Lucar before he 


177. 
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Ja do, notoriety ] 
of the fact, ſuf- 
ficient to affe& 
a maſter admit- 
ted to be cognie 
ſant, without 
warning on tue 
Spot. 


ſailed from Bourdea:x. that he had remonſtrated with 


the ſhipper againſt puiſuing his intended voyage, but 
that the ſhipper obliged him to proceed, as he had 
ſigned the charter party before his knowledge cf the 


| blockade. 2h 


On the part of the claimant,” Laurence and Robinſon. = 
This veſſel had gone into Bourdeaux in April, and 


had taken on board part of her lading in May, under 
a charter party made before any knowledge of the 
blockade of St. Lucar could have reached Bour- 
deuux. She was detained under an embargo. till 
Auguſt, and was then permitted to take on board the 
remainder of her cargo "2 proceed on her voyage. 


Theſe are circumſtances which bring the veſſel with- 
in the favourable conſiderations, which the Court 


applied to another Swediſh veſſel (a), under a doubt, 
whether the blockade of Cadiz and St. Lucar 
was known to the neutral maſter at the time of 


te Hoffnung · 


failing, But it is ſaid that the maſter has re- 
moved every doubt upon this queſtion by his on 


admiſſion, and that he is affected by the notoriety of 
the falt of the actual blockade, as much as if the no- 


*. 
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tice was s impreſſed upon him by a formal exiſting noti. 


fication, The two caſes are diſtinguiſhable, and in 


very important reſpects. A blockade de facto only 
is in its nature an ambiguous meaſure. - It may be. 
temporary in duration, or confined to military ꝙpera. 
tions only. In regard to blockades of this ſpecies, 
however notorious, it is a. common ſtipulation i in treaties 
that veſſels ſhall be entitled to a . warning from the 
blockading force,” before they can be affected with 
the penalty of violating the blockade. When a 
blockade is notified by public declaration, it is very 
different. The nature of the interdict is deſerib- 


ed, it is proclaimed to be permanent, and the 


ſubjects of neutral nations have an opportunity of 
judging, within what bounds it is not permitted to 
them to ſpeculate on a voyage to the blockaded port. 
All theſe topics of information are neceſſarily defi- 
cient in the caſe of a blockade de facto only. The noto- 
ricty that prevails is mere rumour; and though the 
maſter may have heard of it in that ways, if he is en- 
titled generally to a waining on the ſpot, his impreſ- 
fion, which muſt neceſſarily be uncertain, will not 
_ preclude him from the benefit of waiting for more ex- 


act information on his arrival in the neighbourhood of 


the blockaded port. With reſpect to the particular 
circumſtances attending the preſent blockade, it is im- 


poſſible that any thing could be more ambiguous, 


The firſt blockade to wh the notification referred, 

had been raiſed by the combined fleets, on the 1oth 
April. It was afterwards reſumed by Lord Collingwood, 
but his ſquadron was driven off by the appearance of 
the combined fleets on their return to Cadiz. It is faid 


that Lord — arrived off Cadiz the 8th June: 
770 but 


\ 
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but it does not appear in what manner the blockade of — 
that port and St. Lucar was recommenced, nor 3 | 
with what view. In another caſe, the - Diſpatch, os ne 


it appeared from a letter of Lord Collingwood, that 
he had liberated certain ſhips which had taken in 
their lading ſo late as '2oth June, and as it is ex- 
preſſed, 1 his arrival, or the commencement - of 
the blickade.” Under theſe circumſtances the neutral 


veſſe], ſailing in ignorance of the operations that were 


deſigned to be applied to the port of her deſtination, 


179 


cannot, without warning, be held ſubject to the 


ſame penal conſequences as would have attached, if the 
illegality of the voyage had been impreſſed upon her 
by public notification. 
n reply, the King's Advocate. —It is not diſputed 

that the blockade of Cadiz and St. Lucar exiſted 
at the time of ſailing, and at the time of capture, 
The maſter himſelf admits, that he was cogniſant of 
the fact. In theſe circumſtances are comprized all 
that is neceſſary to affect him, with the penalty of an 
intentional violation of thoſe rights of war, which he 
knew to be actually in force. The mode of com- 
munication is in all inſtances but the formal part of the 
general meaſure; and whether proceeding by notifica- 
tion or by notoriety reſulting from the fac itſelf, 
the legal effect will be the ſame. The maſter 
acknowledges himſelf 10 have failed in knowledge of 
the blockade, and muſt be taken to be ſo far the agent 
of the owner of the ſhip as to dude his property to 
confiſcation. $279; 

JupcMENT. 

Sir William Scott.—This caſe ariſes on. the ſeizure 

of a ſhip going from Bourdeaux to St. Lucar, with a 
N 2 cargo 
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cargo of wheat, which. is claimed for the Spaniſh Ga. 


vernment under the inſtructions of the iſt February, 


1805. Thoſe inſtructions contained an exception as 
to blockaded ports, and it was undoubtedly as incum. 


bent on the Government of Spain, as on any indivi. 


dual, to take care, that the liberality of thoſe: inſtrac;, 


tions ſhould not be abuſed, - That there was a block, 
ade exiſting on the port of St. Lucar, at the time 
when the veſſel failed, is unqueſtionable, and muſt 


have been known to the Government at Madrid. If, 


any contracts had been entered into for the ſupply of 
St. Lucar, it became a duty incumbent on that Govern, 


ment to reſcind ſuch contracts when the navigation 10 
that port was interdicted. With reſpect to the cargo, it 

is impoſſible to entertain a doubt that it was going 
to St. Lucur, and in violation of the letter and ſpirit of 


the inſtruQtions,conſequently that it yy be e 


ſubject to condemnation. | 

The only queſtion is as to the ſhip, which may 
ſtand in a different predicament. 
of the caſe is fo favourable as to eſcape the penalty 


attaching on the cargo will depend on other principles, 


The'ſhip appears to have been a Prufſan veſſel, which 
had been lying ſome time in Bourdeaux.; and if the 
matter had reſted only on the general notoriety 
of the blockade at Bourdeaus, at the 


eee which has been prefſed upon the Court, 


as due to ſhips lying in the enemy's ports, to which 
information may be ſuppeſed to travel with much 
uncertainty, 4 

It is contended, that in ſuch a cas the Court will 
not preſs too rigidly the conſequences ariſing from ge: 


neral 


Whether that part 


time, it 
üght have laid a ground for that ſort of indulgent 


/ 
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cieral inference only. If the caſe ſtood oh mere noto - 


riety alone, there might be room for that kitid of argu- 
ment; but there is a particular circumſtance in this caſe 


which deprives it of the benefit of ſuch conſiderations. 
The maſter ſays that he was informed by his corref- 


pondent at Bourdeaux, that St. I. ucar was under block- 


ade, © He received information, therefore, 1 in the moſt 
authentic manner, from his correſ pondent at Bour. 
deaux, to whom he. was referred by his owner. And 


with reſpect to the nature of the blockade, there could 
have been no more uncertainty as to the character of 
the blockade, than as to the fact; becauſe if it had been 
only a military blockade, confined to the excluſion of 
ſhips of war, as it is ſuggeſted it might have been, or if 
the maſter's impreſſion had led to the ſuppofition of its 


being of that nature, no objectionwould have been raiſed - 
againſt going on, as he muſt have imagined, in perfect 


fafety, He ſeems to have entertained po doubt upon 
that point, but to have acted only under an opinion, 
that becauſe he had ſigned the. charter - party he was 
bound to proceed. I conceive the law is not ſo, but that 


he would have been juſtified in refuſing to go on. As 
in all other contracts that become illegal, he might 


have proteſted againſt being any longer bound by his 


charter- party. Does he apply to his own Conſul, or 
to the Courts of Juſtice? If he had, unleſs all the 


firſt principles of juſtice are totally diſregarded in that 
country, I cannot ſuppoſe that they would have refuſed 


to exonerate him from the obligation of his contract, 


or that he would have been actually forced out of port. 

He does not appear to have applied for any ſuch re- 
dreſs, If he had, indeed, it could not be held in this 
Court, that his mere. engagement to do an act which had 


become illegal, however mjuriouſly preſſed upon him by 
the 


TuUTELA. 
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The, | the artifices, of the; enemy ſhipper, could exonerate 
him from the penalties conſequent upon it. Unleſs 
© 08. ab, it could be maintained, then, that the ſhip is juſtiſed 
ö by the direction of the employer in che enemy's. 
country, I can find no principle on which the veſſel 
can be relieved. Such a poſition would be altogether 

untenable. I am therefore under the neceſſity of pro- 
nouncing, that this ſhip, as well as the cargo, Welche 


je to condemnation. 
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Rlockace— Tus w was a caſe of 4 Lubes ſhip that. had. come 


* proximatin'rs from Oporto, with an aſſerted deſtination, to Caen, 
the blockade d but was captured twenty miles to the north-weſt of 


port, with a de- 


nl port, and about the ſame; diſtance from, Havre. 
tha there, though It appeared that ſhe had arrived off Cape Barfleur, on 
or the aſſerted 
purpoſe of taking the 23d September, at twelve o'clock at noon, and 
uf eat. had then ſtood off the coaſt till about two o'clock the 
| next morning, when the changed her courſe, and was 
ſteering, according to the maſter's evidence, © in a 
' courſe direct to Havre, and with an intention of going 
on cloſe under the land, for the purpoſe of * a 


pilot on board to carry him to Caen.” 


Ju DOMENT. - | ahh 

Sir William §cott.— This is the caſe of a ſhip that! is 
aſſerted to haye been bound to Caen, and to have been 
proceeding towards Heure in 3 of a bn 20 to FO 


(a) On the 4th of 1 SR this W heard before the 
Lords Commullioners of Appeal, and affirmed ; being the laſt of a 
claſs of caſes of Blockade, appealed from the High Court of 


Adniralty, of which a iſt is prefixed to uy number, 


ber 
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her to the port of deſtination. It bas appeared in a. 
other caſes, (4) that'the blockading frigates do permit segne: 
veſſels to go within no great diſtance of the'ſhore,” 2 | 
for the purpoſe of procuring pilots; und the Court * 
would not be diſpoſed to draw the line cloſer than () chritina 
they have done, who are ſo much better acquainted onong 1 
with the facilities of flipping into the blockaded port, 
and with all the practical circumſtances attending the 
navigation of that coaſt.” If it had been a caſe, therefore, 
of ſituation merely, and that at the diſtance of about 
twenty miles from the port of Havre, it would be the 
duty, and the inclination of the Court, not to infer 
too rigorouſly from that circumſtance alone an inten- 
tion of violating the blockade. The maſter denies 
that he had entertained any fuch deſign, and ſtates, 
« that he had come from the weſt, ignorant of the 
coaſt, and had ſtood off to avoid the danger of being 
thrown on 'a ſtrange coaſt, and a ceaſt of difficult 
approach, in the night, and that he was in queſt of a 
pilot with a ſignal flying.” If the ſituation of the 
veſſel alone was to be conſidered, I ſhould be diſpoſed 
to acquieſce in this "repreſentation of his inten- 
tions, and to decree the veſſel to be reſtored on pay. 
ment of the captor's expences. 

But there is an ulterior circumſtance which preſents 
a more unfavourable aſpect. In the former caſe, the 
veſſel had continued her | courſe cloſe under the bat- 
terics, and was eut out, at ſome- conſiderable riſk and 
danger to the hlockading veſſel. In that caſe there 
was an illegal intention purſued to an illegal act; for 
a neutral veſſel eannot be permitted ſo far to interfere 
with the exerciſe of a bloekade, as to expole the —_ 
maintaining it to the annoyance of the enemy's guns. In 

the preſent inſtance, the Veſſel was at the diſtance of near 
twenty 
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which I allude, places her, in conſtruction of law, in 


the ſame ſituation, which the other veſſel had actually 
reached. For the maſter ſays, „that the courſe in 
which he was ſteering would have carried him directiyß 


to Havre, and that he ſhould have continued in ha 


courſe, though not into the port of Havre z but that 
he ſhould have gone cloſe under the land, and have - 
taken a pilot for Caen.” Here, then, we perceive the 


fame intention, and in the courſe of being purſued to 


he ſame illegal effect. How can tliis intention be con- 


fidered as innocent? It had not been carried fo far as 
in the other caſe, I acknowledge; but only becauſe the 
veſſel was interrupted beforeſhe had arrived at the ſpot, 
where the other ſhip was actually taken. It is impol. 


ſible that any blockade can be maintained, if ſuch a - 


practice is allowed, that a veſſel, under a deſtination 


to a port not interdicted, ſhall be at liberty to purſue 
her courſe in ſuch a manner, as muſt draw the cruizer 
employed in that ſervice under the range of the 
Enemy's batteries. It is at all times matter of regret, 


that the property of innocent perſons ſhould -be ex- 
poſed to hazard by the mere imprudence of their 
maſter ; but it is impoſſible to relax the principle, 
that the employer is legally affected by the acts of his 
agent. I am of opinion, that the maſter in this caſe 
had declared an unlawful purpoſe, and was employed 


in purſuing it to an unlawful act; and that the ſhip 


and cargo muſt be pronounced ſubject to condem- 
nation. 
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THE ELIZA AND KATY, CLaasy; 65. 29h and A 
| | 2 0 Nev. 22d, 186 
ius was A caſe of a ſhip under American colours Limitation of 
with a cargo of ſugar and coffee, 1060 pipe — 
ſtaves, and two bales of cotton, taken on a voyage Lin | 
from Philadelphia to Rotterdam. The veſſel had been preſent caffe. 
before brought in by the Polecat privater, but halal 
been reſtored by conſent, and was proceeding on her 
voyage to Rotterdam with a ſentence of reſtitution on 
board, when ſhe was ſeized 2 3d September, 1805, by 
His Majeſty's ſhip Ariadne, and brought to adjudicas 
tion; | 
On the part of the captors, the King's Advocate and 
Arnold.—The evidence applying to the cargo is de- 
feQive, and unworthy of eredit. It is a cargo of 
colonial produce going to the port of an enemy; which 
had been tranſhipped, in a conſiderable proportion, at 
Philadelphia, according to the evidence of the boatſwain; 
* out of a ſchooner juſt arrived from Martinique.” 
Theſe circumſtances afford ground of enquiry as to the 
property, and alſo as to the continuity of the voyage. 
But the conduct of the maſter has been ſuch as to 
ſtrip the caſe of all ſupport from his evidence, and 
n 0 there 
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there are papers on board, which more than ſufficient 


ö prove the owners themſelves to be unworthy of credit. fo 
The credit of the maſter is impeached by his behaviour, tn 
at the time of ſeizure by the Palecat, and in the ſhare th 
which he has taken in the fraudulent concealment of P 

papers. It appears that he had formed the defign of qu 

reſiſting, or, as he himſelf expreſſes it, in a letter hit 

written by him on the th September, if the wind hag 2 
been favourable, we ſhould have clapped a ſtopper It 
round the arms and feet of his honor the prize maſ- Wl 

- ter, and have carried him carefully to a French priſon th 

in Hilland.” His conduct in the preſent inſtance vi 
was alſo perfectly conformable to theſe declarations; ho, 
fince it is ſtated in the affidavit of Mr. Lewis, that he WW 
did not bring too until ſeveral ſhots had been fired, and the 

that he afterwards declared, © that he would not have WI 5" 

brought too if he had known that the boat of the ah 

Ariadne had only three rounds on board.” It is admit- for 
ted now by himſelf, that he was privy to the conceal- Vo 
ment of the moſt important papers, a circumſtance Ws" 


: diſcloſure of this fact, the veſſel was brought in a ſecond e 
had been a concerted ſcheme of fraud between the 


conduct of all the parties concerned in the management 


which had not been known to the Polecat, when a con- 
ſent to reſtitution. was obtained. In conſequence of the 


time by the Ariadne, and it is now diſcovered that there 
owners, the ſupercargo, and the maſter, and that the 


of this tranſaction was of the ſame nature. The ownen 
put on board bills of lading, and other papers, pre- 
pared at Philadelphia, under the ſan&ion of an oath, to 
repreſent the returned voyage as to be from Teneriſt 
to New Orleans, whereas the ſecret inſtructions to the 
ſupercargo diſcloſe a return from Tenerife to the Ha- 
vannab. As to the ſupercargo, it is proved by _ 
_” fo 
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found on board, that he had ſent ſecret inſtructions to 


the maſter, to prepare him for his examination; and 
that he had been endeavouring to ſuborn a (a) falſe de- 
poſition from him, by perſuading him to evade the 


queſtions put to him. Even the traces of the former 
| hiſtory of the veſſel, which have tranſpired, difcloſe 


2 habit of a trade the moſt obnoxious, and unneutral. 
It appears from the evidence of the boatſwain, © that 


the ſhip had failed on her laſt voyage (as deſcribed in 
the 7th interrogatory), from Philadelphia toGuadaloupe 


hogſheads of ſugar which ſhe carried tot. Bartholomew. 


there to Philadelphia; that they took in a cargo of 
gunpowder concealed in caſks of . bread, two barrels 


» 1 SF — JF * 


for Daminique; and on arriving between the iſles of 
„ Daoninique and Guadaloupe, they were hailed by an En. 
2p frigate, who informed them that they muſt not 
proceed to Guadaloupe as that port was blockaded, and 
accordingly indorſed the papers of the ſhip, but the next 
morning the frigate being out of ſight, they ran the 
ſlip into Guadaloupe, and there delivered the cargo.“ 
The whole cir cumſtances of this tranſaction preſent a 
cle of almoſt unparalleled miſcondu& imputable to all 
parties, When there has been a ſuppreſſion of papers, 
and ſuch behaviour, on the part of the maſter, as utterly 
o deſtroy the effect of the verification which he muſt 
e expected to give to his papers, it is impoſſible that 
le Court can reſtore; and when all the parties, even 
the 


a N AS „ wo 6 co 


(a) Letter dated Londen 4th September, 180 5, from 7 un! to 
le * walter. 


If you ſhould have commenced your examination in Dover, 
du will pay every attention to the following directions, the im. 


= &S 


with proviſions, and had there taken on board ſeventy - 


and from thence, with ſome few hogſheads taken in 


in each, that the whole was cleared out as proviſions. 


——_— : 
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preſent cargo, but merely to our conduct hereafter. I hope you 


Mr. James White. 
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the owners(a) themſelves ſtand ſocontaminated with the | 
preparation of fraud for the returned voyage, it is not 
© | a Caſe 


Ee - * 


— 


portanee of which, 11 nope, vill be fully impreſſed on your mind; 
when they aſt you, if there are any papers concealed” on board, 
you muſt ſay, no, there are none that concern the cargo in Chy way 
but what have been given up. If this anſwer does not fatisfy 
them, and they aſc you the queſtion a ſecond time, you muſt ſay, 
« that the papers that relate to the ſhip and cargo have all been fuith 
fully given up; but that there are papers on board old bh wa relete 
& to the cargo at all, which can be produced when they are called for,” 
But our ſecreted papers you mu ſtnot give up, until you ſee o 
hear from me. The two anſwers above mentioned, you know, 
we can freely give upon oath,. becauſe you know very well the 
papers we have ſtowed away, do not relate in any one way to the 


will be circumſpect in your proceedings, and not loſe fight of th, 
cargo, or the intereſt our owners have in the preſent trial.” 
Letter from Dover, 5th September, 1805, from the maſter, to 


J this moment received your favour of the 4th inſtant, as to 
being examined here; I had made up my mind to refuſe any inter 
Togation in Dover. I was thinking if they examined here, to de 
Clare we have no more papers at all oa board.“ 

(a) Letter dated London, 13th September, 1805, from J. Vl, 
to Meſſrs. Rhoads and Perit. 

My examination has been ſo ſtrid, that I was obliged to 20 t 
the papers concealed or be guilty of perjury : what effect they my F 
have in the caſe remains yet to be determined, that theſe- papen 

ſhould be on board is extremely unfortunate, and is a circumſtance 
that need not have been. My real inſtructions ſhould have bet 
verbal, and the letters and papers neceſſary to be uſed in Ten, 


forwarded by the many opportunities that no doubt have offi be 
fince my departure, there to await my arrival. They were ſo a « 
ſecured, that no perſon on earth could have diſcovered them, lu M 
I not been put to a teſt which no one poſſeſſiag the Principles oli int 
Chriſtian, or a man, could elule :. 7 


The Tnſlructious here referred to were afterward; braught in 
the agent in London, and contained a pxepared. frebeme.of fraud cu 
'—erted by the owner for. che mifrepreſentation of the returned v 
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caſe in which the Court will think them entitled to 
an order for farther prof. 

On the part of the claimants, Laurence and 'S wwabey, — 
It is unfortunate that in a caſe which ſo much abounds 


in imputations on the cJaimants, the captors alſo ſnould 
have behaved in a manner that cannot fail to draw on 


rd, 
way two of the ſeamen. belonging to the American veſlel 
10 had left the ſhip at Dover, when ſhe was firſt brought 


in, and had entered on board the Ariadne (a), or 
another of His Majeſty's ſhips. From theſe men the 
captors had obtamed information of a ſuſpicion of 
concealed papers not brought forward, but inſtead of 
diſcloſing it to the original captor, ſo as to give them 


tution had paſſed, with a hope of obtaining condemna- 


boatſwain of the original crew, they have colleQed the 
charge made againſt the previous conduct of the veſſel, 

which is in all reſpects irrelevant to the preſent queſ. 
tion. But that witneſs was not on board the ſhip 
at the time of the capture, and ought not to have been 
* cxuinined. Court. The captors ought certainly not 
to have produced them on the ſtanding interroga- 
0 8 torics without the ſpecial permiſſion of the Court.] 


————————__= 
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age from Teneriſſe, as being to Ne Orleans, when in fact it was to 
de to the Havannah, with reſpect to which place the owner writes, 

* wwe had the ſatisſaction io ſee a few days ſince, our mutual friend 
Mr. Marten Madan, of Hatannah, with whom we have entered 


into ſome important negociations, which awe ** high expeButions of 
re ulling to mutual advantage.” 


(a) It was denied in L. Leavis's affidavit, that theſe men were 
tired on board the Ariads 5 . 
0 3 did 


the benefit of the diſcovery, it was kept back till reſti- 


tion to themſelves. From one of theſe witneſſes, the 
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them the reprehenſion of the Court. It appears that 


Another imputation againſt - the captors ie, that they 
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ta be recollected that they were placed in circum- 


have juſtified any conduct that could be reſorted to 


| did not (a) bring in all the papers which were put 


eſpecially among the Americans, © that an Order of 
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into their poſſeſſion, ſome of which would have cleared 
away very much of what has been imputed to the 
claimants. As to the reproach which has been thrown 
upon the credit of the maſter and ſupercargo, it i 


ſtances of peculiar difficulty: They had been brought 
into this country juſt at the time when, in conſequence 
of the many ſeizures that had been made of Americai 
veſſels, a report had moſt erronzoufly been circulated, 


F VV —_ — ws was a 


Council had paſſed direQing the bringing in of al 
American veſſels bound to Holland with ſugar and cof- 
fee.” We find that the maſter had been ſtrongly im. 
preſſed with this miſtaken notion, from the account 
that he gave of it in one of his letters to his owner; 
and though it is certain that the report was without 
foundation, it cannot be matter of ſurpriſe, if perſons 
impreſſed with ſuch a belief were betrayed into ſome 
regularities, with a view of guarding againſt a mea. 
ſure, which if it had aQually exiſted, would almoſt 


for protection. With this view ſome directions were 
given by the ſupercargo, and apparently adopted by the 
maſter, which certainly cannot be defended.” But as 
far as their credit is to be affected by: them, it 
is but juſtice to obſerve, that the paſfages rcliel 
on bear an honourable teſtimony to the veracity ef 
their aſſertions, when ſolemnly, called to their &xatui. 
nation n gath. The letters which aeferi in a con 
dential ananger to the concealed papers, deſcribe fhem, 
at the. ſame dime, as-plipers abt in the leaſt degrie von · 
netted vic ithe preſent voyage.” Ehey-arwbagrm tobe 
= "x moni had Þeen Hrected again The Fenn War 
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HIGH COURT OF ADMIRALTY. 491. 
inſtructions for a future voyage, after the veſſel had 1. 


reached Holland, and in that light they can in no man. * ? 
ner affect the evidence of the preſent caſe. As little ART 
can the Court advert to what is ſaid to have been Bev. _ _ 
the conduct of the veſſel on a former voyage. There | 

is nothing to throw any reaſonable doubt on the pro- 

perty, or on the legality of the preſent. voyage, except 

in the evidence of the boatſwain and the other mariner, 

who are witneſſes to whom but litcle attention 1s due. 

It is ſubmitted therefore that the Court will ſee no 

reaſon to delay the reſtitution of the ſhip and cargo, 

which have been ſo unjuſtly haraſſed by the vexatious | 


conduct of the captors. - 
In Reply. The King's Advocate contended. — That there 


had been no inſtance in which the Court had reſtored 
without further proof, when the maſter had been guilty 
of a ſuppreſſion of papers, and prayed that the Court 
would at leaſt order further proof of the property. 


JUDGMENT. - 

Sir IV. Scott—I am of opinion that the caſe is 
ripe for deciſion, and that there is no. neceſſity for » 
requiring further proof. It 1s the caſe of a ſhip under 
American colours, laden with Weſt India produce 
taken in at St. Bartholomew and Philadelphia, and. 
coming to Rotterdam. She was firſt ſeized by a 
privateer and releaſed, and was afterwards taken 
by the preſent captors. Certainly to ſeize a veſſel 
which has already been releaſed, and is failing with 
a copy of her reſtitution on board, is a meaſure to be 
practiſed with great circumſpection. Fhere may how. 
erer be circumſtances that will juſtify ſuch an act; 
but it behoves the ſecond captors to ſee that they 
are furniſhed with ſuch, as will ſupply, a ſufficient 


apology, In the preſent caſe, there are circunftances 
P 
0 4 | which 


Js 
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le which do, I think, fully juſtify the captors, though, 


_ Frrza and 


| Kary. whether they will enure to produce a W 
may depend on other principles. 


Ged. 29th a 


N, 220, bag Upon the queſtion of property, there is no founda · 
tion for any particular ſuſpicion. All the evidence 
points to the claimants as the proprietors, and I have 

, heard no ſuggeſtion of any individual, to whom the 

property is aſſigned, except by the general ſurmiſe, 

that it may belong to perſons at Rotterdam, to which 

place it was bound. In the papers which diſcloſe the 

moſt diſguſting preparations of fraud, I ſce much to 

reprehend; but as to any other proprietors of this pre, 

ſent cargo than thoſe for whom it is claimed, I ſee 

nothing that ean be taken to indicate any ſuch. 

Unlefs I could go to the length of holding, that per- 

ſons detected in the meditation of fraud, not for this 

voyage, but for ſome future tranſaction, are totally 

Incapacitated from obtaining any credit, with regard 

to the preſent tranſaction, and that ſuch a diſcovery 

a Is. ta blow up every caſe in which they 

concerned there is no ground. on which 1 could 

. ſentence.c ot can-lemnation. 140 not con- 
ceiyethat to che a. wholeſome rule, on high chis Court 
can. enthrg ta, proceed, That the parties have dil. 
creditedghemitilves, with keſpect to ſomę future tranf- 
action ig nt ſufficient. - If the evidence had, appeared 
doubtful; on any. queſtion fairly before the, Court, 
endagh is diſcloſed in the conduct of theſe parties to cn · 

vnde meg that they are not perſons to whom an order 

fan fartlien proof fheuld:be entruſted. But m/ ſuch 

grun kid and I cannot conjure dip ſuch a caſe ba 

|  thenihsſupycitions of theimagination, founding then 

* 2 oni eg inchestibng ef a diſpofftion to fraud. |» 

wen eee glvai by-Mr-0þire che duper 

e : to the maſter are unqueſtionably highly diſre- 

putable, 
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putable, and there are ſtrong - proofs of concerted 
fraud, as to the ulterior voyage, on the part of the | 


whom the claim is given, but no objec- — 
perſons for tne gi 7 obj 08. beth eas | 


Nov. 22d, 1805. 


tion has been raiſed againſt the preſent tranſaction, 
except as to the continuous voyage; on which, it 
is ſaid, © that ſome parts of the cargo had been 
recently brought from Martinique, and that they 
were immediately tranſhipped, and put on board 
this veſſel.” But that objection is anſwered by a 
paper on board, which ſhews thoſe ſugars to have 
been purchaſed by the claimant at St. Bartholomew; 
and conſidering the quarter from which the imputa- 
tion comes, I think there is enough to ſatisfy the de- 
mands of the Court, which is not deſirous of exten. 


Ing its enquiry on queſtions of this kind on flight 


grounds. I bave no heſitation therefore in pronounc- - 
ing the reſtitution of the ſhip'and cargo. 

The only remaining queſtion is, as to coſts, which are 
very much within the ſound diſcretion of the Court, 
vith refcrence toall the circumſtances, thatmay be fairly 
collected reſpecting the conduct of the parties. When 
ſce that every perſon of any ſtation of authority re- 


garding this ſhip and cargo, the maſter, the ſupercar- 


go, and the owners, are implicated in the ſame inten- 
tion of concerting fraud againſt the belligerent rights 
of this country, and that the meaſures IE for 
that-purpoſe have been the caufe of bringing this. caſe 


a ſecond time to'/adjudication; I think; it is 1a eaſe, 


tat juſtifies mo in holding out this / whaleſome beſſan 


to neuttals that perſons conducting: themſelves in 


fich-a manner, hall: ba mada ſub ect ta the payment 
of coſts, 7, Something ches heen ſaichcof : cha aſdavit 
of the-prize-maſter, to weich, J:underſiandss futh- 
cent: PPE can de e K-hg exondratts: himſelf 
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The from, the imputation of withholding the papers noy 


_ EL124 AND 


"Kary. given up, I ſhall conſider the captors. to be entitled 
2 moms. op their full coſts in this caſe. 
I > CA 180. - | | , Reftored, 
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THE FALCON, Arxins. © 


225 f, Tus was a caſe on the claim of the Britiſh proprie- 
| tor of a veſſel, which had been captured by the 
je 2 French, ad June, 1803, and condemned in a Fron 
ConſularCourts, Conſular Court at Leghorn, and ſold under the au- 


| how ſupplied, 
by ſencence of thority of that ſentence to a Mr. Styles, the Americas 


wal a Faris, Conſul in France. The veſſel, after that -converſion 
| was condemned on a rehearing, in the nature of an ap- 
peal, in the“ Conſeil des Prifes at Paris, 26 March, 
1805. It appeared that the firſt purchaſer under the 
ſentence of the Conſular Court, had taken the veſſe 
to New Orleans, and had.returned with her to Bour- 
deaux, Dec. 1804, when ſhe was transferred to Mr. 
D—=—, and by him to Mr. Lovel, on behalf of hi 
brother the preſent cee a. perſon reſident 1 in 
Anerica- bath 5 
On ih part of the Capiors; the King's Advocate ob- 
ſerved That the captors? caſe was confined chief 
to the claim as aſſerted on the part of Mr. Loveland 
contended that, if the property of the veſſel was veſted 
in him, there were letters on board which ſheuel 
that he was not entitled to be conſidered as a citizen ol 
Amerieu; fince he appeared by his owny expreſſion 
to have repented of having fertled in Ame ich and o 
have projected u change of reſidence, iti à 'view of 


employing himſelf perſonally as a trader between Nev 
On 


Orleans and Bourdeaux. 
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On the part of the Britiſh Owners, Arnold.—The 


original proceedings in the Court at Leghorn muſt be 


admitted to be invalid. It will appear from the con- 


tents of the paper, now exhibited, that the proceſs 
before the / Conſeil des Priſes, which is ſuppoſed to 


have remedied the defect of the original ſentence; can | 


have no ſuch effect. The ſhip and cargo were con- 
demned at Leghorn, and an appeal was lodged as to 


the cargo, but no appeal was entered as to the ſhip; _ 


neither does there appear to have been any Writ of 
Evocation, as it is called, from the Conſeil des Priſes, 
to draw the original queſtion as to the ſhip before 
that Court. The proceedings were conducted 
throughout as upon appeal, in which the effect of 


the ſentence of the Superior Court muſt be limited to 


the queſtion appealed. The caſe went entirely upon 
the cargo; and the report of the officer of the Court 
details very explicitly the nature of thoſe proceedings. 
It ſtates, * that the Conſeil des Priſes has rendered the 
following deciſion between the captain of the privateer 
end the claimants of the cargo.“ The cargo alone is 
mentioned. The expreſſions uſed in the proceſs ſeem 
to imply that the ſentence at Leghorn, as to the ſhip, was 
properly given, according to the principles held in 
France, reſpecting prize juriſdiction, andthat it was not 
a ſubject for the conſideration of the Conſeil des Priſes. 
Since the perſon drawing up the official report, obſerves, 


*in acknqwledging that the commiſſary was com- 


petent to pronounce upon the validity of the ſeizure of 
the veſſel, on account of her quality of enemy, obſerve 


that he ſhould haye apſtained from pronoyncing-upsn 
the cargo as ſoon as there was a claim for the ſame. 


Then che Conſeil e to nes, vo 
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of anridenintion againſt the ſhip, (a) though there 
was no appeal on that part of the conſular: ſentence 
before the Court. This was evidently an exceſs of ju · 
riſdiction. The inſtrument in its title purports to re. 
late to the cargo only, and it is not the accidental and 
informal introduction of the ſhip in the ſentence, that 
can be taken to operate as a regular and competent 
ſentence of condemnation. A further ground of de. 
feet is, that even if there was no objection to the ex. 
erciſe of the juriſdiction of the Court, as founded on the 
manner of proceeding ; ſtill the ſhip which was the 
ſubject of this ſentence was, at the time, notamenableto 
to the juriſdiction of the Court. The veſſel had been 
ſold, and was lying in the port of Bourdeaus, after 
having performed her firſt voyage, in the character 
of an American ſhip, under American colours, and 
with an American paſs on board. It is ſtill unde. 
termined (+; before the Court of Appeal, in the Henri: 
and Maria, Baar, whether it is not eſſential to a 
valid condemnation, that there ſnould be a ſentence of 
a competent Court ſitting within the country of the 
Enemy, and pronounced on the ſubject matter ſituated 
within the juriſdiction of that country. In this caſe, 
it cannot be ſaid that the ſhip was ſubject to the ter- 
ritorial juriſdiction of the Court, at the time, though 
lying at Bourdeaux. Whatever might be the effect of 
the ſentence of the Conſeil des Priſes, in other caſes, it 
can have no operation on a title which was conveyed 
away from the French captor, before any valid con- 
demnation had paſſed. | 
(a © The Council without attendin g to the deciſion of the Con- 
miſfary General of Commercial Relations at Leghorn, goth Ther- 
midor, : 1th yeat, declare good and valid the prize, and agjudge the 
ſaid ſhip the Falron, together with her freight that might be due 
to the Engliſh — to the captor.” On 
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On the part of the neutral purchaſer, Laurence 


argued, to the effect of the obſervations ſtated in the 


judgment as the ground of the ſentence—and which 


it is therefore needleſs to report in detail, 
JupauEN A. 


Sir W. Scott. — This queſtion has ariſen on the 


capture of a ſhip which was originally a Britiſh veſſel, 


197 
The 
FALcen, 


— — — 


Nee. 1, 
1805. 


captured by the enemy on the ad June 1803, and taken 


to Leghorn, where ſome proceedings were had before 


the French Conſul, which this Court, under the de- 


ciſions which have paſſed here, and in the Court of 
Appeal, would certainly not ſuſtain. It appears that 


the veſſel was transferred under the authority of 2 


ſentence ſo obtained to a Mr. Styles, and by him de- 


rived to the preſent claimant. Some objection iz. 
taken to the national charadter of the claimant ; but 
a preliminary point is offered to confideration, whe- 
ther the documents, which are now produced as far- 
ther proof in his behalf by Mr. Lovel, the brother 
reſident in Bourdeaux, can be admitted ?—He is, it 
ſeems, inveſted with the character of the American 


Conſul at Bourdeaux ; and certain it is, that an Ame- 


rican Conſul reſident in France is ſubject to all the dif. 


abilities of a French merchant, as to the power of be- 
coming a claimant i in this Court; but her is not, on 
that account 'neceffarily * difabled from intradueing evi- 
dence before the Court, for the aßen enemy is not 


gener ally diſabled as a witneſs, and the eaſes: of ex- 
ception are few. Mr. Ee is iq this? country at the 


preſent time; and if the documefitb hie Are of. 
tered to be produced from. him: on behalf of His bro- 
"ther are in ſubſtancr favisfaGory,: Dſhould:ke ſorry to 


ſend this ade acrols te Manier to Rave tlie ſume proof 


returned immediately Kom che clumant himſelf. ' I 


Am 
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The am not diſpoſed therefore to ſuſtain the cbje&ion MM co 
Fercon. to the competency of this Gentleman; and I am a the 


1 — 


Wo. 16, little diſpoſed to ſuſtain the ohjection to the national 
306 character of the claimant himſelf; becauſe the mere 
intention to ſettle in France, as a French merchant, can. 
not be held to clothehim intermediately with the french 
character, and to deprive him of the right of being con- 
| ſidered at the preſent time as an American merchant, 
1 ſhall therefore diſmiſs theſe objections, and pro- 
ceed to what is the main queſtion in the caſe, the 
validity of the title of condemnation under which 
the. property has been acquired. The fact that | the 
ſhip had been. a Britiſh prize did not appear in the 
original evidence; but it is now diſclofed on farther co 
proof, that ſhe had been carried into Leghorn, where ba 
the French Conſul aſſumed a juriſdiction, and paſſed Cc 
a ſentence of condemnation on the ſhip and cargo. el 
If the matter had reſted there, on the validity of the 
conſular ſentence at Leghorn, this Court, under its 
former deciſions, which have been affirmed in the 
ſuperior Court, would not have held that title to be 
ſufficient. But there has been alſo a ſentence of the 
Conſeil des Priſes at Paris. Every body knows that 
the ſtate of the French Prize Courts has been, as it is 
deſcribed here, extremely vacillating during the turbu- 
lent times, of which we have had the misfortune to be 
witneſſes. From the papers that have been introduced, 4 
we may collect that the Conſeil des Priſes at Paris, as 


now conſtituted, is a Court of original juriſdiction, % 
and alſo a Court of Appeal. It exerciſes a power of Ju 
evocation, by which. it can call before it cauſes from Pl 
the inferior Courts, which appear to exerciſe but a : 


very limited juriſdiction. From the ſentence in the 
2 confular 
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conſular Court at Leghorn, there was an appeal on 


the part of the claimant of the cargo to the Court 
at Paris; and the ſentence of that Court deſcribes 
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the proceedings to have been © between the claimant _ 


of the cargo and the captor.“ It is in argument at- 
tempted to be inferred from hence, that there has 


deen a total defect of authority over the veſſel, in 


that Court, becauſe it was not made a part of the 
appeal, and was, as it is now contended, impro- 
perly included in the ſentence, when there were 
no parties ſuſtaining that intereft before the Court. 
But I am to recolle& who the perſons are from whom 
the objection comes. They are Britiſb ſubjects, who 
could have no perſona ftandi there, and could not 


have been parties to the proceedings either in the 


Court of Leghorn, or Paris, without ſtating them- 
ſelves out of Court. It was impoſſible that the pro- 
teedings could be otherwiſe conducted; and, there- 
fore, I cannot think that the abſence of the parties, 
which is urged as a fundamental defect, is ma- 


terial in ſuch a caſe. It is nothing more than what 
takes place here in caſes of common condemnations, 


which do not reſt ſolely on the effect of the monition, 
but paſs on a view of the evidence of the caſe. The 
enemy proprietor is neceſſarily abſent by operation of 
law, and yet the ſentence is completely valid, as well 
againſt him as againſt all the world. 

lt is ſaid, that the Court at Leghorn is admitted in the 
report of the proceedings at Paris, to have had competent 
juriſdiction over the ſhip, and therefore that it did not 
properly come before the Conſeil des Priſes, to have 
paſſed a ſentence upon it. The expreſſion of the officer 
of the-Court who drew up the report, does. not, I 
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[Tie think, amount to more than a ſtatement of hi oi 


* eee nion — The expreſſion in the original (a) is not more 
Me. i,, than hypothetical. Leaving that out of the queſtion, 


180 
- 94 4 what is the inference that we muſt drew from the 


"gs. _ courle of the proceedings at Paris? The caſe goes on 


upon the evidence of all the papers, relative to the 
capture, and finally that Court pronounces a ſentence 
of condemnation on the ſhip, and a ſentence of reſt. 


(3) Se refs on tution (v) of the cargo. It mult be inferred, | think, 


noticed /a 8 
page — from this inſtrument, that the Court below had ex. 


ceeded its juriſdiction; that the ſuperior Court was 
competent to entertain the queſtion, and that it did 
proceed regularly and properly, as well upon the ſhip, 
as upon the cargo. 

But another objection has been raiſed, which it i 
alſo neceſſary to conſider : It is ſaid, that the claim- 
ant having purchaſed under the original ſentence, 
cannot cure the defect of that title by a ſubſequent 
ſentence, paſſed after many changes of property, and 
when the veſſel herſelf was no longer amenable, 2 

ſubject of prize proceedings, to the juriſdiction of the 
belligerent country. I cannot accede to that poli 
tion. In our own Courts it happens unavoidably, 
to ſhips taken in the Ea Indies, that long before the 
caſe comes to adjudication, the property may have pafſed 
to other hands. If che title is impeached before the ſen- 
tence takes place, it may be vitiated ; but when a valil 
ſentence comes, it mult be e e as operating re 
troactively, ſo as to rehabilitate the former title. In thi 
caſe a valid ſentence has confirmed the title, before an 
objection had been taken to it, and that title derived 
from the original purchaſer has been properly conve}: 
ed to the neutral claimant. I ſhall therefore dire 

| this veſſel to be reſtored to him. 
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T* was a caſe on the blockade of the Weſer, re- Blockade. = 
Goodsſhipped in 


lating to a cargo which had been ſent from Bre- the Fade having 
men in lighters to the Jade, for the purpoſe of being Them gh 
ſhipped for America, under a charterparty made at % the block- 


aded port, and 


Bremen. The veſſel had gone from the We/er to the under char. 


. _ . terparty,with the 
Jade in ballaſt, and having taken on board the cargo, Ship proceeding 


alſo from the 


ſailed from thence on the 12th Auguſt, 1805, and was blockaded port 
in all to take 


Penalty relieved 
in this inſtance 


On the part of the captors, the King's Advocate n ce retaz- 
end Laurence contended—That the cargo had been trade of 
| | En of Bremen, & e. 

exported from Bremen on the preſent voyage in viola- 

tion of the blockade of the Meſer; that although ſome 

relaxation had been granted to the private coaſting 

trade of that River, it could not be conſtrued to ex- 

tend to the permiſſion of foreign trade, which would 

in fact fruſtrate and defeat the whole object of the 


blockade. | | 


On the part of the claimants, Arnold and Robinſon. 
Argued upon the nature of the blockade, which had 
been impoſed, rather with a view of counteracting the 
effects of the poſſeſſion, which the enemy had af. 
ſumed of the banks of the Veſer, than with any in- 
tention of reſtraining the commerce of Bremen ; and 
contended, that under the equitable conſtruction 
which the Court would be inclined to adopt, the cir- 
eumſtances of this tranſaction could not be held to 
contravene the terms of the relaxation that had been 
allowed. The goods had paſſed in lighters, as they 

vol. vi. * were 
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were permitted to paſs. And when they had tht 
been cleared from the reſtriction of the blockaded 
port, it was not within the ſcope of the operations of 


blockade to conſider what might be the ulterior 


deſtination. A e#ſe in ſome degree analogous to the 
preſent had happened, during the late war, relative 


to the blockade of Amſterdam. Goods had been 


ordered at Amſterdam, and forwarded as part of 
the foreign commerce of that place, by an interior 


communication to Rotterdam, where they were put 
on boafd the ſhip.; but the Court was difpofed to 
conſider the moment of their connection with the 
ſhip as the commencement of their outward voyage, 
atid accordingly reſtored the cargo, as not coming 
within the deſcription of goods exported from An- 


fterdam in violation of the blockade of that "port, 


[3 Adm. Rep. p. 116.] By parity of feaſoning, the 
goods in this inſtance had come from Bremen, in 2 


mode not inconſiſtent with the permiſſion which had 


been granted. They were not obſtructed on that 
paſſage by the blockading force, but were ſeized in 
an ulterior part of their voyage, by a veſſel in no 
manner connected with the blockading ſervice. A 
reference was then made to the permiſſion lately 


granted to the merchants of Bremen; to carry on 


a communication with the Jade, and it was contended 


that the terms (a) of the permiſſion taken in con. 
junction with the terms in which the petition was 


framed, amounted to a relaxation of this: _— 


1 * 
mn 4 * — C* 
* — — * 


* for the purpoſes of Foreign conimer cd. 0 g 


as © 
1 


al 5 „ 


Ita) As the i import of the terms of the petition is « partigulaly 
noticed in the r this yu of the . is not ex- 


tended, 
| J opens, 
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Sir William Scott. —This ſhip was taken on a voyage 
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from Varel to America, having on board a cargo that Me. 20 


had been ſent from the Weſer to the Fade in lighters, 
and there tranſhipped. And it is contentled that this 
being the carrying of goods ſent expreſsly from Bre- 
men, for the purpoſe of being exported, in the courſ# 
of the foreign commerce of that port, would be a violation 


of the blockade which has been impoſed on the river 


Weſer. I have had frequent occaſion to obſerve how 


ſeverely the neutral cities connected with the We/er 


and the Elbe are preſſed upon by the blockade of 


thoſe Rivers. At the ſame time it is my duty to apply 


to thoſe operations of blockade, the principles that 


belong to that branch of the law of nations generally, 
and by which only ſuch meaſures can be maintained. 


The principles themſelves cannot differ; although it 
will undoubtedly be the diſpoſition of the Court to 


alleviate the ſituations of thoſe towns as much as 


poſſible, by attending to any diſtinctions that can be ads 
vanced in their favour, not inconſiſtent with the ſound 
conſtruction of the general principles of law. A block- 


ade impoſed on the Weſer muſt in its nature be held 
to affect the commerce of Bremen; becauſe if the 


commerce of all the towns ſituated on that River is 
allowed, it would be only to ſay, in more indirect 
language, that the blockade itſelf did not exiſt. It 
eannot be doubted then on general principles, that 
theſe goods would be ſubject to condemnation, as 
having been conveyed through the Veſer; and whe- 
ther that was effected in large veſſels or in ſmall, 
would be perfectly inſignificant. That they were 
brought through the mouth of the blockaded River, 


for the purpoſe of being ſhipped for exportation, 


p 2 would 
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would ſubject them to be conſidered as taken on 2 
continued voyage, and as liable to all the ſame prin. 


ciples that are applied to a direct voyage, of which 
the terminus a quo, and the terminus ad quem ae 


preciſely the fame, as thoſe of the more eircuitous 
deſtination. The caſe which has been referred to, is, 
in khis reſpect, very different, becauſe there the com- 
munication had be been by inland navigation, which 
was in no manner, and in no part of it, ſubject to the 
blockade. If therefore nothing had paſſed between 
the Government of this Country and the City of 
Bremen, it appears to me that theſe goods would be 
fubje& to condemnation (a), and that I ſhould be 
unable to diſtinguiſh the port of Bremen from any 
other place liable to the general operations of 2 
blockade. 


But a communication has paſfed.on this ſubje& be. 


tween the Government of this Country and the city 
of Bremen, which may be of a nature to furniſh the 
rule, that is to govern this particular caſe, and to 


fuperſede the general principle of law., It is proper 


therefore that the reſult of that negociation ſhould be 
carefully examined, that we may judge what was aſked, 
and what was conceded. I confeſs it does appear to 
me that the paſſages which have been cited in their 
natural ſenſe apply to the external commerce. The 
object of the application is ſtated ts he, to prevent 
the remaining commerce from being transferred to 
the city of Embden. What commerce muſt we fup- 


poſe to be meant ? not merely the little commerce of 


(a) On this principte. In the Charlotte Sophia Moller, dg 
and cargo condemned, 20th November 1806. Voyage from Ton- 
ningen to Algefiras, with poods ſhipped at Tonningen, but having 
been ſent in lighters from Hamburgh, under charter- party, with 
the ſhip, proceeding alſo in ballaſt from Hamburgh, that they 


ſhould be fo ſhipped for Spain, &e. 
| B+ | Varel, 


nn 9 — _— _— 
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Farel, but che remaining portion of the maritime com- 
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merce of Bremen. Again it is repreſented, ** that 


the land carriage between Bremen and Varel is im- Mev. * 


practicable; that Engliſh veſſels conſigned to Bremen, 
had arrived in the Jade under convoy. Theſe terms 
ſeem to have pointed out to the notice of the Stateſ- 
man to whom they were addreſſed, that the object of 
the petitioners was to obtain permiſſion, that the impor- 
tation and exportation of the foreign commerce of 
the city of Bremen might be carried on in this 
manner. The letter then ſtates, © that the River 
Jade was not ſafe, that there were not ſufficient ware 
houſes to ſtore the goods, and that it was neceſſary 
that they ſhould be forwarded as expeditiouſly as 
poſſible to Bremen.” Theſe are certainly expreſſions 
which very much repel the more limited inter- 
pretation to which the permiſſion confidered ſepa- 
rately, and by itſelf, might be liable. There is ano- 
ther paſſage alſo of material importance, which ſtates, 
that theſe lighters are too ſmall and too flight 
to venture into the open ſea, that they can only coaſt 
along the ſhore ; that they proceed dire& from Bremen 
to Varel without reſorting to or touching at the 
country occupied by the French, fo that us abuſe being 


Poſſible to be made of theſe veſſels or barks, the city of 


Bremen is the more induced to hope, &c. &c.” From 
this repreſentation it appears to me, that the two 
abuſes propoſed to the Britiſh Government as not 
likely to occur, are the dire& communication with 


Bremen by ſhips from Tea, and the touching on the 


parts of the coaſt occupied by the French. Theſe con- 
ſequences, they ſay, could not happen; and that re- 
preſentation is material I think in fixing the interpre- 
tation of that admonition againſt abuſe, which is con. 
tained in the anſwer of the Britiſh Government; ; which 

3 informs 
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informs them, that due attention has been paid to 
the requeſt ſignified to Lord Harrowby in ſeveral notes 


= =, from Mr. G. on the part of the town of Bremen, 


that lighters might be allowed to navigate betwee 
the Rivers Jade and Weſer. That orders had 
given to His Majeſty's ſhips employed in the blockade 
of the latter, to permit the paſſage of lighters (really 
coming within that deſcription, and laden with inno- 
cent and neutral cargoes) to paſs and repaſs over the 
thallows between Vurel and Bremen. That His Ma. 
feſty trufts that care will be taken that this permiſſion 
may not be abuſed or any advantage taken, which 
would compel him to revert to all the aka, of the 
blockade.” 

When I ſee that the permiſſion was aſked without 
any qualification whatever, and that nothing is ſaid 
in the anſwer that Jays any reſtriftion on the foreign 
commerce of Bremen, but only provides againſt abuſes, 
which muſt be underſtood to mean thoſe ſtated in 
the application, I am of Opinion that the merchants 
of Bremen are juſtified in the interpretation which 
they have put on this indulgence. How far it may 
affect the general purpoſes of the blockade it is not 
for me to conſider. It might perhaps appear, that 
the object of the blockade would be almoſt entirely 
fruſtrated by ſuch conceſſion. If it ſhould be found to 
do ſo, the miſchief muſt be remedied by ſupple- 
mentary proviſions. But when I look to the commu. 
nication, in which the thing is aſked in terms which 
manifeſtly point to this kind of trade, and the anſwer 
appears to grant the permiſſion i in the terms of the pe · 
tition, I am of opinion that the claimants were juſti · 
tied in the particular trade which they have been car- 
rying on, and that they are entitled to the reſtitution 
pf t this , on payment of the captors expenceh 
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Alaſtance Court. Varedans, 

| . 

| 0 f 7 {11 8; & We. 22d | 
VANGUARD, Pincz Maſter. 86. 


T* was a caſe on petition for the recovery of Suit for wages 


wages and the privilege of three flaves, alleged —ex arp! Cane 
to be due to W. Taylor, for his ſervices on board the alen of ds 


veſſel in the capacity of mate during a voyage from trade Achs, &c. 


Liverpool to the Weſt Indies, and back to Liverpool, ; 


under contract of the 2d September, 1802, 


On the part of the owners, Swabey.—. Con nike 
that the nature of the contract under which the wages 


are alledged to be due, was in violation of the ſe- 


veral Acts of Parliament paſſed for the regulation of 
the Slave Trade (a). The- Ow © ſtates that (=) 30G. 3. 


c. 33, and fer- 


THis mer As as, 


* 
Wee ae 14.4 < 
R 2 * 


00 That it was farther agreed between him the ſaid John Pinch 


and the ſaid Villiam Taylor, that he the ſaid Villium Taylor ſhould 
ae as the oftenſible maſter of the ſaid ſhip Vanguard, in the clearing 


her out from the ſaid port of Liverpool, and until ſhe ſhould ſail 


therefrom, when he the ſaid John Pince, the real maſter, was to tab, 

the command of the ſaid ſhip, and for ſuch additional fervice it was 
agreed on the part of the ſaid John Pince, the maſter, that he 
would pay the faid William Taylor, the ſum of gol. excluſive of 
what was agreed as aforeſaid to be paid him for his ſervice as mate 
on board the ſaid ſhip, . That the ſaid J/i{/iam Tayler. in or about 
the beginning of the ſaid month of September, 1802, oſtenſibly af 
ſumed the command of the ſaid ſhip as the maſter thereof, and 
eleared her out as ſuch, and continued to act in the pretended ca- 
pacity of maſter of her, until ou or about the 15th day of the 
month of October following, when the ſaid ſhip ſailed from Liver- 
$ool, on her ſaid intended voyage, and for the perform ance of ſuch 
ſervice he duly 1 received the ſaid ſum of fifty pounds fo as aforeſaid 
agreed to be * him for the ſame, and that the ſaid William Tay- 
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this perſon hired himſelf to ſerye as mate, and alſo 

as. oſtenſible maſter during the outfit of the veſſel. 
Whereas the law requires the real maſter of a ſlaye 
veſſel to be acting in his own character, to take upon 
him the ſeveral obligations impoſed by the Slave 
Acts, under the ſanction of an oath. This perſon, in 
contravention of all thoſe ſalutary proviſions, mult have 
taken a falſe oath as maſter, though he was really the 
mate of the yeſſel ; he cannot therefore be permitted 
to ſet up a ſervice * ſuch a contract, in violation 
of an Act of Parliament, as the foundation of any 
—_ in à Court of Law. 

15 "Ow of the petition, Adams argued—That 
there was no clauſe in the act which expreſsly pro- 
hibited the uſe of clearances of this deſcription ; and 
that it was no part of the preſent ſuit-to recover the 
money due for that extra ſervice. That the mate al. 
ledged a hiring and ſervice as mate, and had made out 
A caſe, which at leaſt entitled the petition to be ad- 
mitted. That if he had been guilty of any miſcon- 
duct in reſpect to his employment as maſter, it wag 
not an objection to be ſet up n the part of the owner, 
for whoſe benefit and convenience only ſuch an irre. 
gularity could have been committed. | 


In Reply, Swabey obſeryed.— That though the At | 
of Parliament did not r prohibit the antfce 


— 


lor whilſt acting as the pretended maſter of the ſaid ſhip for the 4 
purpoſe aforeſaid, did ſign the uſual ſhip's articles or mariner's con · 
tract as maſter thereof, although he was only oſtenſibly ſuch, and 

vas in the truth and fact only chief mate of the ſaid ſhip,” | 
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or fraud which had been committed in *this caſe, it 
contained proviſions, (g) which rendered it impoſſible, 


that the mate could have acted as he alleges himſelf 


to have done, without being guilty of perjury, and 
without being a party to the fraudulent contravention 
of the law. 


JUDGMENT. 
Sir V. Scott—lIt is the clear duty of the Court to 
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enforce the proviſions which the wiſdom and humanity _ 


of the legiſlature have made for the regulation of this 


= 


—ͤ‚ ——_—. 


1 
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(a) By 30 Geo. 3. c. 33. the 7th clauſe of the act, it is enacted, 


That from and after the firſt day of Auguſt 1790, it ſhall not be 
lawful for any perſon. to become a maſter, or take or have the come 


mand or charge of any ſuch ſhip or veſlel, at the time he ſhall clear 


out from any port of Great Britain, for purchaſing and carrying 
ſlaves from the coaſt of Africa, unleſs ſuch maſter or perſon taking 
or having the charge or command of any ſuch ſhip or veſſel, ſhall 
have made oath, and delivered in to the colle&ur or other chief 
officer of the cuſtoms, at the port where ſuch ſhip or veſſel ſhall 
clear out, a certificate, atteſted by the reſpective owner or owners, 


that he has already ſerved in ſuch capacity during one voyage, or 


ſhall have ſerved as chief mate or ſurgeon during the whole of 
two voyages, or either as chief or other mate during three voyages, 
in purchaiing and carrying ſlaves from the coaſt of Africa, under 
pain that ſuch maſter or other perſon, taking or haying the charge 
or command of any ſuch ſhip or veſſel, and alſo the owner or 
ewners who ſhall hire or employ ſuch perſon, ſhall, for every ſuch 
offence reſpectively, forfeit and pay the ſum of J. co 

And by the 1:th clauſe, © before any ſhip or veſſel pro- 
ceeds to ſea, the maſter, officers, and marines, ſhall ſign and execute 
articles of agreement, and a muſter roll, in the preſence of, and wit- 
refſed by the clearing officer, and one of the tideſmen of the port 


from whence the ſhip departs ; and duplicate of the articles of - 


agreement and muſter roll, duly 6 igned and executed, ſhall be de- 
livered to the aforeſaid clearing officer, in order to its being lodged 
Fith the proper officer in the Cuſtom Houſe, according to the 


forms hereunto annexed,” Kc. 
| trade, 
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"trade: \In1any-petition 'for wages founded on FO 


Nen. 22d, 
1806. 


Mm 


to look very parüculariy to the Wy s thoſe 


Statutes, in which particular duties are impoſed upq 


the parties engaged in conducting it. It is perfecſ 


obvious that all the laudable intentions of the legill 
ture may be fruſtrated with impunity, if an oftenſibl 
"maſter can be ſet up, to ſerve any private purpoſe ſub. 
"Fiſting between the real maſter and the owners of th 


veſſel. It is by no means a ſufficient anſwer to thi 
objection to ſay, that it comes with a very bad grace 
from the owner himſelf, with whom this illegal traf 
action may be ſuppoſed to have originated. It is the 


duty of the Court ex Hcio not to ſhut its eyes again 


any eriminal act appearing in the face of the petition, n 
the very terms in which it is pleaded, viz, * that 70% 


+ ox ated as mate, and that it was agreed that the ſhi 


 ſhquld be cleared out under William Taylor as oftenſ- 
ble maſter, and that after the veſſel was cleared out 


- 'Pince ſhould+take the command, and that for ſuch 


Dec. 1 Ith. 


ſervices Taylor was to receive ſo much.“ No explan- 
tion is offered; and the Court is led to preſume that 


What has been fo done, has been done for the purpoſe 
of defrauding. the law. I will not abſolutely, at thi 


moment, reject the petition ; I will give the party at 


opportunity of offering his explanation, but I ſhall 


certainly expect it to be ſuch as will ſhaw an innocent 


- purpoſe, and fteer clear of any purpoſe to elude the 


proviſions of the law. 

On a ſubſequent day this cauſe came a1 
again, when an additional article was pleaded, 
ſtating, * that Taylor had ſo acted as oſtenſible mal. 


ter at the requeſt of the owner, and of Pince the real 


maſter, for the purpoſe of obtaining a crew, -fince 


8 Pince s character for cruelty was ſo well known that 


be 


HIGH COURT OF ADMIRALTY. 


he would not have been able to have procured men. 
That the parties were not en that 15 was act- 
ing in violation of any law.“ 


Judgment reſumed.— When this ſummary petition 
came before the Court on a former day it was pleaded, 


LY 


The 
VANGYARD. 


« that W. Taylor had been hired to act as mate, but 


that he entered into a farther agreement, that he ſhould 
alſo act as oſtenſible maſter for various purpoſes in the 


clearing out of the veſſel.” An objection was then 


taken, that ſuch an agreement was repugnant to the pro- 
vſions of the Act of Parliament (a), that it was there. 
fore a turpit contractus, which would defeat any appli- 
cation to obtain the aid of a Court of Juſtice' to carry 


it into effect. The Court gave the party an opportu. 


nity of explaining the circumſtances which had led to 
this proceeding, in order to ſhew that he had entered 


into the agreement from an innocent motive, and with- 

out the deſign of producing any miſchievous effect. 
It is now ſtated, & that he entered into the agree. 
ment, becauſe Pince was a man of ſuch a cruel charac- 
ter, that he would not have been able to procure mens 


(a) 30 G. 
4. 33. Ir 


and that the mate was not aware of the proviſions of 


the Act of Parliament.“ Ignorance of the law cannot 
be averred as a juſtification in any caſe, more particu- 
larly with regard to the ads in queſtion, which con- 
tain particular provifions for making the law on this 
ſubject familiarly known, by ſticking them up in 2 
conſpicious part of the ſhip (b). 
E. 


8 
” pas EE 
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* * 


(% * That the maſter, &0. of every ſuch ſhip or veſſel ſhall 
eauſe a printed abſtract of this act, and alſo a copy of the ſchedule 
(A.) and of the muſter roll, reſpeQlively annexed to this act, to be 


hung | 
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- CASES, DETERMINED IN. THE 
That this agreement is a contravention of the AQ of 


Vaxovare. Parliament cannot be denied ; neither can it be dif. 


*, 8 
105. 


puted that if ſuch a practice was continued, the whole 
effect of the regulation would be defeated. It is not for 


me ſitting here to reprehend the policy or the x moraity 


of a trade which is continued to be permitted by 
law; but it is certainly my duty to keep as rigidly a 


poſſible to the letter of thoſe proviſions, which the 


wiſdom of the legiſlature has framed, by way of 
falutary controul over the manner, in which it is 
to be conducted. 

Then if this is à contract in violation of the 40 of 
Parliament, what will be the conſequence ? That the 


contracting parties are in pari delicto; that one is not 


at liberty to ſet it up-againſt the other, and to allege 
that he was induced by the other to enter into ſuch 


an illegal contract. It is as much the duty of the one 


not to yield to temptation, as it is of the other not 
to propoſe an illegal temptation. In ſuch a Caſe, 
the law refuſes to interpoſe between them, and leaves 
them to avail themſelves of their diſhoneſt engage, 
ments as they can. As to the reaſon advanced, that 
the real maſter was notoriouſly of ſo cruel a dil. 


poſition, that he could not obtain men” Is not that 


a fraud upon every man that entered on board the 


ſhip? If the maſter was a perſon under whom no 


one would voluntarily ſhip himſelf, was it not a. groſs 
act of fraud to entrap men into a ſituation of con- 


nection with, and ſubordination to, ſuch a perſon; 


3 up and affixed to the moſt public place of ſuch ſhip or veſſel, 


and ſhall cauſe the ſame to be conſtantly kept and renewed, fs 
that at all times they may be acceſſible to the officers and ſea - 


men on board ſuch ſhip or veſlel, under penalty of E. 20. — 


30 Geo. 3. c. 33. $ 19, | 1 in" 
# 


a . 9h SOLD" 
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of WI when I recolle& that the whole purpoſe of the wy 
1. vas to guard againſt cruelty, and againſt habits of — 
le ferocious diſpofition, to be exerciſed upon the perſons 
r {jetted to his command, and when I ſee that the 


with the management of this kind of commerce, 


whom the policy of the law would have excluded, I 


a parties are equally guilty of fraud, upon every perſon 
wo entered on board the ſhip, as well as upon the 

general policy of the law. It is ſaid that to reject this 
„ Lemand cannot affect the continuance of ſuch a 
© Wl prattice—1 am of a different opinion. The practice 
vin not be carried on unleſs inſtruments can be 
4 procured ; and I truſt it will be ſome diſcouragement, 
i that parties ſhould know, that they will not be per- 
t 


mitted to reſort to the aſſiſtance of the law to enforce 


their demands under ſuch agreements. On every 
; ground, I am of opinion, that the petition is inadmiſſi- 
ble, and that the explanation offered, inſtead of afford. 
nig any excuſe, is an aggravation of the offence. 

It being repreſented that the mate had not only loſt 


laying been equally guilty, the Court gave no coſts. 


THE FREDERICK AND MARY ANN, 
ANDRIESEN, Maſter, 


"ng 


r 


— 


effect of this contrivance has been to entruſt a perſon 


cannot but conſider it as a very groſs caſe; Both the 


al his wages, but that he had been obliged to find 
lis way home from the coaſt of Africa, and, the owner 
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| THIS was a caſe, on the claim of the ſhip's company In Intereſts of ma- 


of the Ceres privateer to ſhare in ſalvage decreed 


riners, ſepara;ed 
from their ſhips, 


on board cap- 


an board this veſſel, effected by Barnaby Vick and Pruced veſſels, 


to ſhare with the 
eight others of the crew of the Ceres, from on board ſhip's crew, and 


vice verſa, of the 


so be paid on the re-capture of ſome Britiſb property a0 Prize matters, 


e Prize belonging to the privateer, which the ſaid Vick ſhip's crew to 
are in prize in- 


Was a, into port in the capacity of prize t 


re ſts, acquired 


Walter, On W them. 
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re ſtated That the Frederick and Mary Ann was a Durch 


CASES DETERMINED IN THE. 


On the part of the privateer the Ki ings Advocai 


_—_ 
ke As. veſſel which had been captured by an Engliſh privateer, 


Nv. 26th, 
1805. 
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and was afterwards re- taken by the French, and wa 
finally re · captured by the prize maſter of the Prina, 
who was conducting the Prince, a prize belonging to 
the Ceres privateer, into port. Some part of the prize 
had been condemned as droits, as Dutch property taken 
by a non-commiſſioned captor, and other parts hal 
been reſtored to the Britiſh proprietors on falvage. 
The preſent claim is inſtituted on the part of the ſhip's 
company of the privateer, to ſhare in the intereils of 
ſalvage accruing on the re-capture, and that not only 
on general principles of equity, but alſo under the 
expreſs agreement of the ſhip's articles, in which it is 
provided, * that any of the crew who ſhould be pot 
on board a prize, and taken priſoners, ſhould ſhare in 
prizes made by the privateer during their abſence.” 
This article neceſſarily implies a reciprocal right, on 
the part of the crew, to ſhare in any prize intereſts 
that may be acquired by ſuch perſons in Nor courſe of 
their ſeparate employment. | 

On the other fide Laurence. —The circinſlinen d 
this caſe preſent as gallant an action, as perhaps ever 
came to the view of the Court. This perſon was put 
on board the Prince to conduct her into port. In the 
courſe of his voyage he fell in with a veſſel which ap- 
peared to be an Engliſh veſſel in the hands of the 


French. The prize maſter went out in his jolly 


boat to reconnoitre, and having approached. under 


the diſguiſe of a French uniform; and in the hv 


rater of a French officer, he boarded the veſſel 
and overpowered the French crew, and ſucceeded in 


of 
or 
it 
f 
. 
e 
j 
T 
It 
l 
. 
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efe&ting the re-capture of a very valuable property. hor * 
It was an act of mere perſonal gallantry, independent ax». 
of his duty to the privater, and not within any en- 
ments of reciprocity ariſing from the agreement, Nev. 2 3 
which has been mentioned in the ſhip's articles. The : 
meaning of that article was evidently to prevent any 
unjuſt preference in ſelecting men for different ſervices, 
and to obviate any objection againſt bog ſent, in an. 
unprotected ſtate, on board an enemy's ſhip, under a 
ik of being re-taken- by the enemy and carried to 
priſon, With that view it ſecures an intereſt in future 
captures, to prize maſters and perſons put on board 
the enemy's; ſhip, notwehſanding they. ſhould be 
carried priſoners into. the enemy sport. The equi- | 
valent for the chance of ſharing in future captures, is 
the ſervice, on board. the prize veſſel, and the riſk of 
perſonal danger: It is not neceſſary that there ſhould-. 
be farther reciprocity inferred to divide with the 
privateer the-fruits of any enterprize on their part, ſo 
entirely depending on their perſonal addreſs and gal- 
lantry, and ſo foreign to the contemplation of the . 
parties in drawing up the ſhip's articles. Any re- 
capture that had been made by the privateer might 
have been effected without danger or loſs. On the 
contrary, this attempt was hazardous in the extreme, 
and if the perſons who partook in this enterprize had 
been overpowered and ſent to priſon, the tranſaction 
might have been conſidered as out of the ſhip's ar- 
teles, and ſo far unjuſtifiable, as to have defeated any 
caim that had been fet up on their behalf under them. 
Jo conſider the privateer therefore as entitled to 
ſtare in the fruits of theſe extraordinary exertions, on 
tht grounds of reciprocity, would be to eſtabliſh a a 
* of iniquitous equity, where the riſks of the parties 
4 were 


Maar Ann. 
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| Farvuktex: were not equivalent, and in which no real equity cat 
be difcerned: . 
In Reply, the King's Advocate —It is birkaph vel 
"Mw td. that this caſe has ariſen, ſince there is now depending 
5 | for the conſideration of Government a cafe” of conſider- 


able magnitude, and of a' fimilar nature, reſpedlig 
an intereſt in a capture made by the prize” W of 
the Victory, who had been put on board a veſſel eap- 
tured by that ſhip. The queſtion in that caſe is, whether 
the crew of the Victory ſhould ſhare in the intereſts re, 
ſulting from that capture, which may be derived from 
the bounty of Government. It appeared to me that 
they ſhould ſhare, according to what I bave under 
| ſtood to be the practice of the navy. In hi 
inſtance the general equity, is farther confirmed hy 
an agreement, which contracts for a right to 'ſhar 
2 any thing that ſhould be made during the 
cruize. The terms of the article would extend to 
head-money, or to any intereſt acquired by the moſt 
active exertion, and with the greateſt perſonal dan. 
ger; and therefore the argument attempted: to be 
drawn from the nature of the enterprize, and the 
danger attending it, leads to no concluſion againſ 
the claim of the privateer, which might have been 
expoſed to as great danger, and yet have been 
compelled, under the contract, to divide the prize 
with the fix or ſeven men on board the Prina, 
who might be all the time lying in port. A more 
ſpecial conſideration: alſo ariſes from the danger to 
which the property entruſted to their care was en- 
poſed; an inſurance had been effected on that prize 
which might have been vitiated by this act, as a wilful 
and unjuſtifiable deviation; If the attempt had: failed, 


and the prize — had been repulſed, the conſe 
quences 
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huen ences s might have been fatal to the 8 EY 


Prince, which — ee RO" 
by the French erew. 


JouDGMENT. 


Sir I. Stott.—The facts of this. 3 _ 
rally admitted, and ſand without controverſy between 


the parties. It appears that the Ceres privateer, having 


a crew of 100 men. had re-captured an Engliſh veſlel, 
the Prince, and had put a prize maſter and eight men 


= 
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on board, with orders to make Jeſſey or any port of 


Blond. In proceeding on that courſe, they deſcried- 


another veſſel, which they conſidered, from her ap- 


pearance, to be a prize in the poſſeſſion of the Frenchy a 
and concerted a. plan of re · capture with ſo happy a 


mixture of addreſs and gallantry, that what ſeemed 
an enterprize of apparent danger, was accompliſhed 
without any loſs. To all 'expreſſions of eulogium on 
the merit of theſe individuals I readily. aſſent. But the 
queſtion is, whether they are entitled to take the 
whole benefit to themſelves. I have always under- 
ſtood it to be the general practice of the Navy, As 
ſtated by His Majeſty” 8 Advocate, that prize in- 
tereſts acquired by a prize maſter on board a captured 
ſhip, ſhall enure to- the benefit of the whole ſhip's 


company. I am not aware of any inſtance in which | 
this rule has been recognized or eſtabliſhed by the 


decrees of this Court. It has prevailed, K; conceive, 
without judicial authority, on the. general notion 
which has been entertained of the intrinſic N. M. of 
ſuch a communication of intereſt. 

With reſpect to privateers, the ſhares of differetn 
perſons concerned are regulated by articles of agree- 
ment, and when thoſe articles are not literally ap- 
plicable to the circumſtances of the capture their 
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place muſt be ſupplied by the principles of natindl 
equity and reaſon. By the + 3th article of. the agied. 
ment in this caſe, it is ſpecially provided, that theſe 


— 


"= © Iu who are embarked on board prizes taken, and made 
1365. 


but that it would be ſufficient, that they were eil 


any capture made by: the Nrivateer. Ihe :migkt 


-priſoners, or ſhipwrecked, ſhall ſhare in every thing 
taken by the privateer in their abſence. The ar. 


ticle is rather ſtrangely worded, becauſe being in 
the conjunctive, it might ſeem to imply that it would 


be neceſſary, that perſons ſhould be 30 r EMRARKI5 


and TAKEN PRISONERS to be entitled to the beneſt 
of it: though, I preſume, it was not ſo underſtood, 


darked in a ſervice, on which eithex of ſuch conſe 
quences might be apprehended to enſue. The con- 
duding. part of the article is very comprehenſin, 


Au they ſhall ſhare en tout ce que ſera fait, | the 
articles being drawn up in French, as the veſſel vm 


a Jerſey privateer. If that benefit awaited, thoſe who | 
were detached from the veſſel, it is to bs inferred, 


Ithink, that the perſons an board the privateer mult 
expect to ſhare in any capture or re- capture mac 
by : theſe- individuals. If not, there would be u 
entire want of reciprocity, and a danger of haf 
toter equity, which has been. ſo much Apprehenges 
on the-other fide.” o evo as on: 
In anfxer to all made from the perſon 
merit and gallantry diſplayetl, it is obvious tqobſetyt 
chat theſe qualities might have been a conſpicupus in 


have engaged a veſſel of ſuperior force, and have 
exerted as much addreſs and bravery, and with 
equal ſucceſs. The perſonal merit of the re-capfors, 


— will not affect the legal conſideration of the 


queſtion 
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- ſuch a caſe. It is admitted that the deſign va WIN 
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queſtion before the Court. It is ſaid,. chat it will. he 
hard on theſe individuals to have the fruits 1Hhar 
enterprize diminiſhed, by dividing them 


privateer, but have they not had an equiynedtivin * 


their right to partake in the intermediate exertiomqf 
the privateer? They cannot-expett to reap · the benbfit 


of their agreement, and to be perinitted to renounce 


the diſadvantages reſulting from it. They muſk» take 
both together. It is ſaid, that they might lines beet! 
captured in that enterprize, out of the lineaof their 
duty, and that then they might have forfeited: the 
benefit of the agreement. —I will not take upon my- 
ſelf to ſay, what might have been the conſequences, 
as to any enterprize wildly undertaken. 3 This: isnt 


and prudently accompliſhed; and there is av'Court, 
in which the re- capture of Britiſb pr eie 
hands of the enemy, could, I conceive; b ν,Eedl 


as a violation of duty, in the ſituation in which Hine. 


perſons were placed. On theſe grounds I um Uf dpi 
nion, that the reward of ſalvage enures do the Bet 
of all united in the common crulze; ad part vf that 
undertaking ; and that the principle of reeiprocal 
equity applies to one deſcription of -captars, 1 


as to another, It never could be the Ttheaning*of ne 


articles, that perſons'embarked on board a prineup, 
ſhould ſbare with the prtvateer in ber captures, and 


that the privateer ſhould not —— 
nr which peo" Sher UD ns 
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Dec. 3d, - 3 "1 | 5 (flac Court) 
1 THE. Lol, ane Maſter. 
Slaves, ſent as oo was a caſe of nppeal from the Vice-Admiraly 


proceeds, of a 


rte Barbadocs, which had condemned the 


— Oy Tang cargo of ſlaves, as imported into Barbadbes cont 


| fo Barbadoes, fo the proviſions of the Acts, 12th Ch. 2 2d, ath & 


for condemnation, 


as prize there, Sth N. 3d, and the 26th and 39th of his Preſent 


eized, under 
— Majeſty (a). 


and condemned 


as ſegfeited, Se. In ſupport of the ſentence of the Court below, th 


Riss“ s Advocate and Swabey.— This was a French 
veſſel, which had been captured by three privateers on 
the coaſt of Africa, with a cargo of Europeun goods 
and a few flaves on board. After the capture, the 
captors continued to traffic on the coaſt ; and having 
diſpofed of the prize cargo, they. purchaſed 200 ſlaves, 
and put them on board this ſhip, and ſent them to 
the iſfand” of Barbadoet. On theſe facts two points 
ariſe. on which a breach of the revenue law may be 
affigned* Firſt, that before the prize veſſel was con. 
demned, ſhe was not entitled to a Britiſh regiſter, 
and confequently could not trade to the Britiſh iſlands, 
2aly, That it was a conſignment in direct violation of 

GS the Ads vo Parliament * (6) that had paſſect for the beg. 


— 


(% When the cauſe came firft before the Court, it was 1 
0080 that the ſentence ofthe Court below pronounced the con» 
demnation of the goods as good and /awſul prize. From iel 
8 it appeared doubt ful whether the proceeding; had been in the 

rize Court, or in the Revenue Court of Admiralty. The Court 
direed the matter to be referred back for information. It wis 

now certified by the Judge of the Vice - Admiralty Court, that'the 
proceedings had been in the Revenue Court; that there had been 
 amiltake in recordiug the terms of the ſentence as good aud art 
prize, inſtead of /eizure. 
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Iafion of the. ſlave trade, and more eſpecially of 


that proviſion (@) which direts that that trade 
hall only be. carried on by veſſels belonging to the 5 


ports of London, Liverpool, and Briſtol. The only 


ſuggeſtion that is offered in juſtification of theſe irre, (s) 39 ©. 3. 


gularities is, the convenience or benefit of the ſpe- 
culation. But the Court will not permit ſuch a plea 
to be ſet up againſt a manifeſt violation of an Act of 
Parliament. The ſuppoſed conveniencies in this in- 
ſtance are encountered by more forcible conſiderations 
of the ſame nature; ſince experience has ſhewn, eſpe- 
cially during the laſt war, in the capture of two Por- 
tugueze veſſels, the neceſſity of repreſſing the 
chiefs ariſing on the coaſt of Africa, from. I 
proceeding to diſpoſe of prizes there without the cog- 
nizance of any Courts of Juſtice; from which it has 
happened, that when reſtitution has been decreed, the 
property has been diſſipated, and no ien are 
forthcoming to anſwer the demands of the claimant. 
On the other fide, Arnold and Laurence. — This was 
a tranſaction proceeding out of a cargo. of a: French 
ſhip, that had arrived on the coaſt of Africa, and had 
begun to traffic, when ſhe was ſeized by the captors. 
The articles of the outward cargo were evidently. of 
no value, but for that particular trade; ang there- 
fore the captors thought themſelyes warranted in 
diſpoſing of them, and ſhipped the preſent cargo as 
the proceeds of prize, and ſent them to. Barbadus 
for the very purpoſe of being condemned, This in- 
tention appears, from letters which were written by 
em to their agent at Borbadoes, All the papers 
and neceſſary documents were ſent there for the pur- 
poſe of adjudication. Proceedings had been inſtituted 
* the veſſel in the Prize Court, as a French veſſel, 


C3. and 
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and ' the had been condemned, without any particular 
„ Nofice. being taken. of the cargo. A few days after · 
upon the 11th February, an information v Was 
aſt the cargo by Lieutenant Duncan, of His Ma. 
Serapis, who had juſt arrived from the 
. aud who was acquainted with the whole 
jon. It appears, alſo, that the captor had con. 
ſulted. this, perſon on the coaſt of Africa, as to the 
courſe which;he was purſuing, and that no obje&ion 
Was then ſuggeſted by him againſt the legality of the 
meaſure,. In this ſtate of the proceedings in the Court 
below, when, the captors had actually ſubmitted their 
caſe. to the Prize Court of Admiralty, it was nat 
competent to that Court to admit a ſuit to be intro 
duced in another form, and in another branch of the 
Ady miralty juriſdiction. The facts of the caſe were 
already. before the Court, in the diſcloſure which th he 
captors had themſelves made; and if the Court had 
deemed it an illegal exerciſe of the prize commiſſion, 
it was in the power of that Court to have condemnel 
| the property to the Crown, and to have N 
with all the effect of a penal juriſdiction. The 
alledged, is importation contrary to law—But 957 75 
importation, is not to be taken abſolutely, and 980 
reference to the intention of the party. The ho 
might. have come off the iſland for the purpoſe o of ob. 
_ - taining information. The deſign of e 
to law, the quo animo, ſeems to be the effenti | 
of the offence. _ In this inſtance the intention is en· 
rirely. wanting ; ſince the cargo was Tent * 0 
very purpoſe of being ſubmitted to the Yice- Admiralty 
Court, and of receiving the ſanction of its = 
oY to an is ſaid of the ee of 755 
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aſſigned, | it is to be remembered, that it was not 
merely matter of convenience „ but 'of abſolute ne- % 
celſity, that ſuch things as con tute cargoes for or traffic” - Dre. 745—— 
on the coaſt of Africa, ſhould be diſpoſed of in that 
country. There ſeems to be no alternative, ext cept . 

that of throwing them into the ſea, or of fending 
them to the Vent Indies to be condemned, and from 
thence to be conſigned again to this country for ſale, 
at their European value, to become a fecond'time part 
of an outward cargo to the coat of Africa. This 
would be to impoſe a burthen on the captor, which 
would render his prize of no value. In the cafes 
which have been mentioned of Portu ſhips' (tlie 
Real Duque and others,) the ſeizure” was ſultified in in 
ſome meaſure, by the Proclamation Which Tad" been 
iſſued by the Government of Pirtigal, de d Ange yet 
againſt France, though it was afterwards withdrawn. 
In thoſe caſes the neceſſij of felling on "the golf was 
ſo apparent, that it was made a principal part bf ths 
claimant's prayer, that they 175 be entitled to the 


amelioration of the property, an to the benefit 10 
from that converſion. $A 45 
JupoMENT.. Det ans Vs 


Fir W. Scott, —This is an appeal hom de wh 
demnation of the cargo in the Reyenue Court of Ad. 
| miralty, i in the iſland of Barbadber. it; appears that 

this veſſel, being a French velfel, had been captured 
by three mou on the coaſt of Africa ; ; that'there 
were 14 ſlaves on board the prize Nip, who” were 
taken out, and put or on board another veſel; 3 that the 
remainder of the cargo was. battered away on the 
coaſt for a pretty numerous cargo of flaves, o 
vere ſhipped on board this veſſel, and ſeitt (d Bor. 
badbes to be*condenined as prize: he hip arrived, 
ad” froceedings 1 were accordingly inſtituted in the 
Q 4 Prize 


- Prize Court. An ordinary libel was given in, nat 


parties have departed, without any juſtification, from 


the original form of the ſubject· matter of the prize 


All that is alledged is, that it was done with ſome 


ſtating how the ſlaves had been acquired, though this 
fact appears to have come out on the examination, 
Whilſt theſe proceedings were pending, a ſeizure i; 
made, under the Navigation Law, by a naval officer 
in His Majeſty's ſervice, and an information is lodged 
in the Revenue Court of Admiralty againſt the cargo. 
The Judge has condemned the cargo, on that ground, 
for a breach of the Revenue Laws, and I am of opi. 
nion that the ſentence was properly given. It is ad- 
mitted that the cargo is not prize in its own nature, 
but at the utmoſt only he proceeds of prize, on a con- 
verſion of the property; and it is ſaid on that account 
to be ſubject to the juriſdiction of the Prize Court. 
am yei to learn, that the proceeds of prize, illegally 
converted and to any extent, and at any diſtance from 
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taken, are entitled to the privileges of Prize Property, 
ſo as to retain the right of being ſo conſidered, at-the 
inſtance of the perſons who have illegally or unjuſti 
fiably converted it. Over proceeds lawfully or Jyſth 
fiably converted, ' the Court has juriſdiQtion ; the 
property in that caſe continues prize : But, if the 


their inſtructions, and have been carrying on a com, 
merce voluntarily aſſumed, and to any extent, the 
Court will not continue to property ſo acquired the 
character and favoured rights of prize property in in 
their behalf. 

The queſtion i is then, Whether there was ; any ching 
to juſtify ſuch converſion ? Authority there could he 
none, as there was no Court i in that part of the world 
under whoſe authority the converſion could be made 


ſort « of * of the naval Meer, who was at 


that 
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that time on the coaſt, but went"afterwardactd Bar= Nets 


zadbet, and in conſequenes of his knowledge of 1 
dircumſtãnces, made a ſeizure of the carpgcon Te Does aug. 


rival, it is, T'think, a little too ſtrongly Mates, W 
ſry, © that it was done under the/approbation/of that 
Gentleman,” fiice all that appears is, that he made 

no objeCtion at the time, but that afterwards on re. 
confideration, he altered his opinion, and declared 

that he would ſeize. If he had given the moſt direct 
approbation, it could have made no difference, on 
the queſtion of law, nor could it have ſerved in * 
manner as a juſtification to the parties, 1 0 


As to the plea of neceſſity — Was there "any 
neceſſity? It is to be obſerved in the firſt place, "that 
captors have no right to convert property, till it Ras 
been brought to legal adjudication; they are not even 
to break bulk, they can have no juſtification: for con 
rerting ſuch property, except in baſes of phyfical ne- 
ceſſity, which overpowers all ordinary rules. ' II a 
caſe ariſes in a diſtant part of the world, and it is 
ſhewn that the goods were periſhing, [muſt not deny 
that ſuch a juſtifying cauſe of converſion might be 
pleaded upon property fo acquired; but no ſuch caſe 
i preſented to the Court. It is not alleged that the 
cargo was periſhing, but merely that the goods could 
not be ſold as well elſewhere, or in other words, that 
it would not be fo good a prize. That is not 
enough. It is not even averred in any affidavit, that 
the goods were of a periſhable nature, or if periſhable, 
that they might not have been difpoſed of to ſome 
ether trader on the coaſt. Suppoſe the Court' ha 
gone ſo far as to juſtify a converſion; I cannot but 


think that the barter for llayes is the laſt mode of 
n converſion 
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converſion that ſhould: bade hen adopted. The er 
tors · might have taken gol dafl, or · other articles of 


commerce, known in the traffick of that country To 


trade in ſlaves, is a ſpecies ies of commerce which the 
humanity of the Legiſlature has fenced round with 


_ peculiar regulations, every one 6f which is overlooked 
in this act of theſe individuals. E Ne 4 


It is ſaid, that tlie — of this Slave Frade 
not apply to caſes of prize. If a French ſhip (4) is 
captured with a cargo of flaves on board, I aduiite 
they muſt be brought to adj udication in the condition 
in which they were found. But if I take a French veſſel, 
6therwiſe loaded, and make her an open veſſel for the 
traffic of ſlaves, it becomes then a voluntary commetee, 
and is, to all intents and purpoſes, Britiſh commerce, 


ſubject to Britiſh regulations. It has been urged, that 


this cargo was brought in for adjudication, and not 
for importation or fale, until a ſentence of the Prize 
Court ſhould be obtained. But the captors hal u 
right to apply for any ſuch ſanction, with reſpect to a 
cargo which confiſted not of prize Foods, but of 
goods obtained in commerce. They my have been 
innocently miſtaken, but I am of o pinion, that the 
Judge of the Court below acted right, Arid that when 
the ſeizure was made, and the information was aid, 
it was his duty to abſtain from: any f farther proceeding 
in the Prize Court, and to condemn the cargo, fora 
breach of the navigation law, and in the Revenue 
Court. The parties haye acted without authority 


and any juſtifying neceſlity. "They muſt be taken to 
have imported this cargo, in total violation of the 
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regulations which the legiſlature has impoſed. The 
ſentence of the Court below muſt . be con- 


firmed. 
— — me 
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Tu was A caſe of pilotage, on .A demand of Pilotage from 


the ſhip. 


A. B. for ſervices rendered in piloting 


the Downs, AR 
3G. 1. c. 13.— 


from the Downs to Gr aveſend, and from thence to Rates how far 


Blackwall, The ſummary petition ſtated, that the 
plaintiff had been engaged by the maſter to pilot the 
eſſe from the Downs to Graveſend, for the ſum of 
een guineas and an half, and that on his arrival at 
Graveſend the maſter entered into a new agreement 
with him for four guineas and an half for bringing the 
veſſel to Blackwall. In proof of this agreement, the 


petition pleaded, a draft drawn at Graveſend by the 


maſter on his owner for ſixteen guineas. 
On the part of the Owner, Laurence objected That 
the agreement alledged could not be ſupported. That 


there was a ſpecial Act of Parliament 3 Geo. 1. chap, 13. 


applicab'e to 
perſons not bei 
Trinity pilots. » 


continued by ſubſequent acts (a), which had (a) By 32 G. 3, 


fixed the rate of Pllotage from. the Downs, below 
the ſum exaQed in the preſent agreement, and 
that it was a point now depending before the Court in 


another (5) caſe, whether that rate did not include the 


whole courſe of the River, from the Downs to the 
port of London; the contract was therefore vitiated 
in law, Independent of that objection, it was 4 
ſialutary principle of the maritime law, in caſes of 
falvage, that n made with veſſels in diſtreſs 


itt. 


e. 37. $ 4. to 


25th March 
1306, &c. 


(b) Louiſa, Pike, 3 oth Tub, 1 The 3 chere | 


reſerved was, whether the navigation required of the pilots deſcribed 

in that act, and for which ſpacific rates are alligned, extendt be- 

Vondethe Hope Point. 1 1 
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mall not be held binding. Caſes af n 11 


caſes of Pilotge + are ſo cloſely connected in their nature, 
and are fo much comprehended within the ſame policy, 
that a demand of this nature, .pxceeding the juſt rate 
of ſuch ſervices, would not be that which the Cour 


or ney Any into effeccr. 


i Support of the Petition, Arnold nib to the 
terms of the Ac of Parliament, and contended that 
it applied ſolely to a particular deſcription of pilots, 
being Trinity 4 The effect of the Act was to 
grant to theſe perſons particular privileges of monopoly, 
or priority of ſervice, which made it but reaſonable 
that they ſhould be limited in their rate. of charge, 


When there are no perſons of that deſcription. at-the 


Downs, veſſels are at liberty to engage other Pilots, 
who are not affected, either by the privileges or the 
reſtrictions of the AQ, and are at liberty to contra 
on terms, that may be agreed on between them and 


there employers. This was a caſe of that nature. The 
perſon employed was not a Trinity pilot, and it was. 


in evidence under the hand of the maſter in the draft 


now before the Court, that the ſum demanded vf Was 


that for which they had mutually agreed, 
'  JuDGMENT, 
Sir William Scott. —This is a queſtion of very go 


neral concern to the rrade of this port, and therefore. 
I could have wiſhed, that as a cauſe of public, K 


port, it had been brought before the Court in 3 
manner a little better inſtructed. The owner has not. 


thought proper to offer any plea; but the caſe is let 
upon the evidence, which is to be extracted from the 


examinations taken, on the pilot's ſummary petition. 


It is * 8 that the firſt agreement was entered 


into 


oS_ 
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into for bringing the veſſel to Cranfecd; and that there | 
was then a farther agreement for bringing her on to 
Rlacttuall, both which fervices were performed. But 
the owner nn to pay the 1 a under this 
agreement. 

On the 8 ok the owner, it is certainly not a \ valid 
ground of defence that it was an agreement made only 
by the maſter, becauſe” the maſter's agreement in the 
ſervice of the veſſel, not affected by colluſion or 
fraud, would be as bang 6a the owner as if made 


The 
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. 11th, "ky 
1805. 


in his own perſon,” It eertainly could never be allowed 


that a maſter ſhould- draw perſons into an agreement 
of this Kind with a ſecret reſervation in his mind, that 
it ſhould not be binding unleſs by the owner's con- 
ſent, If it was expreſſed in terms, that it ſhould 
not be obligatory: unleſs with the approbation of the 
owner, the perſon contracting would then know on 
what conditions he engaged. It cannot be maintained, 
that a ſecret reſervation in the mind of the. mater. 
ſhould give fuch an interpretation to his act. 

The ſhip comes to Graveſend, and it is ſuggeſted 
that the maſter entered into the farther agreement from 1 
neceſſity only, upon the pilot's refuſal to come on to 
London under the firſt contract, which, it is ſaid, was 
intended to include the whole courſe of the River 
to Blachwall. What ſhould the maſter have done 
in prudence? under ſach. ciroumſtances ? Hg ſhould, 
have remonſtrated, that the pilot was bound to bring 
the veſſel to her moorings; and ſhould have inſiſted 
on the full performance of his agreement. He would 
then have left his caſe open to the effect of the 
queſtion, which 1 is depending in another caſe, whe- 
ther the pilot is bound to come on, or not. Inſtead 

| of 
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of that he enters into a freſh contract, and giver the 
pilot a draft on his owner for 16]. for pilotage fron 
the Downs to Blactwall. By ſo doing he fav hi; 
ſeal to the repreſentation given on the other fide. | 
is now alleged on the part of the maſter, that he 
would not have entered into that agreement by 
from neceflity.—If that had been the fact, when he 
came to pay, at leaſt he ſhould have reſiſted, offering 
what was reafonable, and leaving the pilot to his re. 
medy for the remainder. Inſtead of acting with that 
caution, at the very cloſe of the tranſadtion, he givs 
the man his draft, and thereby confirms the allegel 
agreement as much as waz in his power to do. 
If the contract is now to be ſet aſide, it muſt be on 
one of two grounds, either on the Act of Parliament, 
as intended to reſtrain the rate of pilotage genenlly; 
or on the general exorbitancy of the demand, and the 
power of the Court of Admiralty to ſuperſede fuch 
extortionate contracts, to which parties have been con- 
pelled to ſubmit under a preſſing neceſſity. As tothe 
Act of Parliament, it is a queſtion of great concern i» 
the navigation of the River from the Dorunt, 
| "therefore, I ſhould have been glad to have had the 
aſſiſtance of perſons more acquainted with the nature 
of this pilotage. Being left to my own opinion, 
cannot but acc ede to the interpretation which has been 
pur upon the Act, that it is limited to the particula 
ſociety of pilots therein deſcribed, who have the be. 
nefit of a monopoly under the proviſions of that Af 
I am of opinion that the reſttiction is to be taken * 
correſponding with the privileges conferred, ſo ia 
 theperfons enjoying the monopoly may not chaꝶ: 
beyond certain ſums. On: one hand — 
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ieges ire given, on the; other, certain conditions are . 
impoſed, - in. favour of the public, in order that -the 

— may not be abuſed,. as. an inſtrument of ex- De 1 
tortion,! to demand more than certain ſums for the 
ſervices therein ſpecified; Under this conſtruction, 
ber perſons engaged-only in-thinnavigation-caſually, 
and when the privileged: claſa of pilots are aut of the 
way, do not appear to. fall within the purview of the 
2&, and are therefore not to be held ſubject to the 
reſtrictions impoſed by it. Then, as to the plea of 
mn 0utrageour "contra," I admit, that by the antient 
maritime law, the Court of Admiralty would have 
an equity to moderate contracts made under the 
preſſure of neceſlity, ariſing out of the ſituation of a 
veſſel at ſea; and it might embrace caſes of this de- 
ſcription. But there is nathing to ſhew, that there 
was any thing iniquitous in the contract. On the 
contrary, the evidence rather leads to à different con- 
cluſion, and it is all one way. Under theſe circum- 
ances, conſidering it as a caſe, that is almoſt aban- 
doned- by the owner, who offers no plea, but has 
given in anſwers, which I have read, and which I 
think would only have been of diſſervice to his de- 
tence, I am under the e of pronouncing * the 
torce of the e PR | | 
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= Was a queſtian reſpecting freight decreed to Freight decreed , 


/ / . 9,9 AM «AY i | 


„„ Im, f aan Wor G5 wh, ia cw AE i 


Nos 


1 HT RHP Tu 


on ſeparation of 


de:a charge. onthe: cargo, which was vita ſhip ard c:! 
de r, 2500 zg ¹²i˙ . jv 0s 
* On the part of the Owners of the Cargo, the King's fin ontn, 
e. al Adahis,—The Court: will not decree 144 
, freight 


af 


23336 CASES DETERMINED IN THE: 
* freight | in this inſtance, unleſs the maſter will conſent 
COTS to perform the remainder of his voyage. He muſt 
Dee.x8th&29th, either do this, or ſubmit to a reduction of freight 
1305 in one caſe *- 3 Adm. Rep. p. 106. it is true, the 
Martha, Mac- Court did with reference to a former caſe ſuſtain the 
8 decree againſt the cargo, without impoſing the oblige. 
tion of going on; but they were caſes very diſferent 
from the preſent: In the Martha, a much longer time 
had elapſed ; and in the Hamilton, Rodman, one ny, 
terial circumſtance was, that the maſter conſidering 
himſelf diſcharged from the former contract, had ac. 
tually entered into an engagement for a new freight, 
and was therefore no longer at liberty ts go on. ln 
the preſent inſtance the elaimant of the cargo-apprized 
the maſter, before his veſſel was unladen, that the 
cargo would be ſpeedily reſtored, and that he ſhould 
call on him to complete his voyage, with an e 
an additional allowance for his time. 


On the part of the ſhip, Laurence and Robinſin.—l 
will be material in the firſt inſtance to ſtate the dates. 
appears that the capture took place on the 18th Augif, 
off the Goodwin Sands ; on the. 1ſt September the 2 
tence of reſtitution of the ſhip paſſed, and a con- 
miſſion of unlivery was taken out by the captor on the 
ſame day. It was not completely executed till tl! 
26th September ; but it is ſaid that notice was gia 
to the maſter on the 25th, before the whole cargo. 
unlivered, that he would be required to go on. Sud 

a notice addreſſed to the maſter could have no lei 
effect, ſince he was not the perſon in the poſſeſim 
of the ſhip, or charged with the commiſſion. of tit 
Court. If it was intended to ſuſpend the executol 
of the commiſſion, it ſhould have been by appli 

Bol 


SB BB © &E © 38 www «tm «© 


” © == 


HGH-COURT OF ADMIRALTY. 


tion to the: Court to ſuperſede the former decree. 
As to time alſo, it is. to be. obſerved, that it was 


actually take place till the 28th, and for which the 
claim was only-given on the 24th. The actual de- 
mand to go on was not made till Octeber, long 
after the unlivery had been completed. By the 
unlivery, the legal connexion between the ſhip and 
cargo ceaſes; by that act the maſter loſes the lien 
which he had acquired, and could not reſume his right 


and cargo has been diſſolved by the conſequence 
attending the act of capture; and if any injury or 


that account, it is from the captors, and not from 
the owners of the ſhip, that a reparation muſt be 
obtained. The equity of the preſent caſe is alſo 
ſtrongly in favour of the maſter, ſince it appears from 
his charter-party, that at the time of capture there 
were 32 lay days unexpired, and that he was bound 
to a port in the Bay of Biſcay, which he expected 
to reach in five days. From the time of capture 
to the day of unlivery 42 days had elapſed ; he 
had been detained . therefore, in the ſervice of the 
cargo, longer than if he had gone on to the place of 
deſtination. What the maſter required was, that his- 
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quired to go on, it ſhould be under a new agreement. 
This was no more than what the equity of his ſitua- 
tion entitled him to demand. In the caſe of the 
Martha, Martin,. the rule, appears to have been laid 
down abſolutely. And as to what is ſaid of the 
ſubſequent engagement of the maſter, in the Hamil- 


lan, Rod man, it is obvious that ſuch a fact, if it exiſted, 
vol., v1, | 1 could 
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The 


Herrera. 


and power over Kai The. connexion between the ſhip | 


inconvenience has been occaſioned to the cargo upon 


freight ſhould be paid to him, and that if he was re- 


preſented. On the apth, during the unlivery, and be” Dec. 181" &1gthz 
fore the reſtitution. of the cargo, which did not 


1805. 
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" The could not have formed the ground of that deciſion, 
O * UN Go 
. finceany precipitation on his part in engaging in a ney 


De 18 . contract, could not judicially exonerate him from the 
former obligation, if by conſtruction of law it was ſtil 


held to be binding upon him. 


 JureMENT. 

Sir William Scott, —I low 8 this caſe, and 
the caſes which have been referred to, and I am of opi. 
nion that the owner of the cargo cannot come back 
on the veſſel, and demand to have the cargo taken 

on board again. The captor who ſucceeded to the 
right of both, has invoked the authority of the Court 
to decree a ſeparation ; and the contract between them 
muſt be held to have ceaſed by the act of unlivery. 
At the moment of ſeparation, the veſſel acquires a 
right to proceed ; and it is by accident only that ſhe 
continues here. That accident cannot, I think, have 
the effect of reviving the contract which had been 
7 before diſſolved. 

I am fully ſenſible that this rule may occaſionally 
operate with conſiderable hardſhip on the owners of 
cargoes. But the proper remedy for that inconve- 
nience will be, to inſert a ſpecial proviſion” for ſuch 
accidents in the charter-party (a). Rules of las 
being in their nature general, muſt in particular in- 
ſtances ſometimes operate with inconvenience, That 
inconvenience has been the cauſe of introducing many 
ſpecial covenants, into bills of lading and other com. 
mercial inſtruments. I know of no other remedy that 


— 


(a) In ſome caſes, charter- parties have appeared eontaining ® 
clauſe for the time which the veſſel ſhall be bound to wait, for 
the purpoſe of carrying on the cargo, in caſe of . and 
ſubſequent reſtitution. 


can 
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can be applied to hardſhips ariſing, in caſes of this de- 
ſcription, from the general principle of law, which I 
muſt pronounce to be, that the act of unlivery is bind- 
ing on the parties, and muſt be taken to be deciſive, 
in producing a complete diſſolution of the contract. 


—— — - = 


THE VENUS, LAsskN. 


v this caſe the ſhip and cargo had been condemned 
on a former day to the captor, being a private ſhip 
of war, but a caveat had been entered, on behalf of a 
part owner, to prevent delivery of the interlocutory 
to the maſter, until bail ſhould be given 7 bring into 
the Regiſtry ſo much of the proceeds as would anſwer his 
intereſt, J ; h 
The King's Advocate moved the Court to direct the 


235 


an. 15 
4 


Interlocutory of 
condemnation 
i//ues to the 
Maufter—Part 
.1wner not 
entitled to oh- 
ſtruct the deli- 
very, on de- 
mand of bail to 
protect his in- 
tercſts. 


interlocutory to ifſue, notwithſtanding the caveat, and 


contended, that it was not competent to the party to 
object to the delivery to the maſter, for the purpoſe 
of ſale.—On the other fide it was prayed, that the 
party might be allowed to ſet forth his intereſt in an 
Act of Court, whereby it would appear that he was 
in poſſeſſion of the legal title, in the proportion 
claimed by him; that, as there was ſome diſpute 
reſpecting his ſhare, he had evidently an intereſt to 
guard againſt the property being delivered out 
otherwiſe than on bail to anſwer his demands. 


The Court.—If the intereſt of the part owner was 


clearly eſtabliſhed, it would not be competent for him 


to obje& to the delivery of the interlocutory to the - 


captor, who is the perſon legally entitled to it. If 
there is any reaſon to apprehend any inconvenience or 
r to his juſt rights, his remedy is of another 

ind. 
Interlocutory directed to iſſue. 


R 2 
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Pax. 10 THE MARIA POWLONA, Huus, Maſter, 


Gifs and de Tuts was a demand for damage brought on behalf 
— wh of the owner of a neutral ſhip, which had gone 
ſent, and the hip away under a reſtitution accepted without reſervation 


had gone away, ; 
not ſuſtained. of any queſtion, 


On the part of the Captors, the King's Advocate,— 
The circumſtances of this caſe are not of a nature 
to lay a ground of complaint againſt the original 
ſeizure. It was the caſe of a veſſel going from Riga 
to Nantes, a port in the vicinity of Bre/t, with a 
cargo of maſts. It will ſcarcely be diſputed that the 
ſeizure was juſtifiable ; but all conſiderations of that 
kind are done away by the a& of the claimant, in 
accepting reſtitution. The veſſel is gone away, and 
it would be a grievous inconvenience to captors, if, 
after reſtitution has been decreed, and all the original 
evidence has been withdrawn, they can be called 
upon to juſtify themſelves againſt a complaint ſet up 
merely on the proteſt of the claimant. An attempt 
of this kind was made on a former occaſion, and 
over-ruled. The Court will, it is ſubmitted, adhere 
to the ſame rule in this inſtance, 


On the part of the Owner, Laurence ſtated it to be a 
matter of conſiderable importance to neutral owners, 
and ſo felt by them, that their demands for indem - 
nification ſnould not be precluded by the act of their 
maſter, or agent, in accepting reſtitution for the diſpatch 
of buſineſs, and with a view to prevent the detention of 
the veſſel, when he had not the opportunity of con. 

| ſulting his principal, or of being acquainted with his 
intention of proſecuting his claim farther for colts and 
=. damages. 


HIGH COURT OF ADMIRALTY. _- 237 


damages. On theſe grounds it was hoped that the uit 
Court would give the owner an opportunity of laying 


— 
* 


his caſe before the Court. | | For. t cth, 


JUDGMENT. „ 
Sir W. Scott. — The claimant in this caſe has, I 
think, put himſelf out of all poſſibility of obtaining 
relief. The veſſel was a Ruſſian ſhip, carrying a cargo 
of maſts from Riga to Nantes. This is all which I 
am able to colle& of the circumſtances of the caſe, 
and hat only from the proteſt of the maſter, ſince the 
original evidence is withdrawn, How the veſſel was 
documented, or under what particular circumſtances 
thc ſeizure was made, 1s entirely removed from the 
view of the Court. It is therefore impoſlible for me 
ty pronounce, that the perſon making the capture 
was ſo in fault, as to be liable to a ſentence of 
colts and damages. From what has paſſed there is 
reaſon to preſume that the ſeizure was perfectly juſti- 
fable. On the papers being brought in, a propoſal 
was made to the maſter that he might proceed on 
his voyage; and it muſt be underſtood to have been 
an abſolute and unqualified propoſal, and meant as a 
general acquittal on both fides. If there had been 
any intention to proſeute a demand for damages ariſing. 
from the ſeizure, the offer ſhould have been accepted 
fab modo; inſtead of that, the reſtitution was accepted 
in the manner in which it was propoſed, and as ſuch 
muſt be underſtood to include an a& of amneſty on 
both ſides. It is not for the parties then to come 
again before the Court, after all the papers have been 
withdrawn, and charge the captors with an unjuſti- 
fable ſeizure, when they have, in conſequence of the 
reſtitution, loſt the opportunity of defending them- 
lelvcs. The claimant muſt take the inconvenience 
R 3 with ; 


— 
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">... with the convenience of reſtitution. I am of opinion 

w——— that the claimant has put himſelf out of Court, md 

Jon an, that the offer of reſtitution, being accepted as it has 
been, muſt be conſidered as a diſcharge. 


8 4 L'ALERTE, Deux, Maſter. 
Head-money— TEHls was a caſe of an allegation of joint intereſt on 
— 2 the part of ſeveral ſhips forming part of a ſquz 


e Hon i dron under Lord Keith, on a claim to ſhare in the 


13 ns head-money due on the capture of the L'Alerte 
and another French frigate, by His Majeſty's ſhip 
the Centaur, which had compoſed part of the ſqua- 
dron, and had chaſed in common with the reſt.— 
The allegation ſet forth the ſituation of the veſſels, 
and pleaded, That, at the time of the capture of 
the ſaid ſhip L'Alerte, His Majeſty's ſhip Defence, as 
well as the other ſhips of the fleet, was in chaſe 
and aiding, and as ſuch aſſiſting in the capture; and 
that the captain, officers, and crew, of the ſaid ſhip 
Defence, are by reaſon thereof not only entitled to 
ſhare in the proceeds of the hull, ſtores, arms, and 
ainmunition of the ſaid ſhip L* Alerte, but alſo to ſhare 
in the bounty or head-money ariſing from the cap- 

, ture thereof.“ 


On the park of the 8 the King s Advocate ad- 

verted to the facts ſet forth in the allegation, and fub- 

(=) Lords, mitted that the caſe was decided by the L' Hercule (a), 
#6 J 2799 which had gone up to the Lords of Appeal, for the 
purpoſe of fixing the principle of law, which had 

been before rather unſettled in the practice of this 

Court; that the Court of Appeal did in that calc 

decide 
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decide conformably to what had. been held to be the The 


L'ALERAT,” 


better opinion in this Court, that the principle (&) of pk:— 


_ — 


= Feb. itt, 
1806. 


— 


% 


| (4) Old caſes to this effect appearing in the Court- Books, are 
the Princeſſa (a), the Panther (5), and the Dang (c), which laſt DN. 740. 
caſe, as it ſeems to have been a caſe of particular circumſtances, 6923 3 
is here ſet forth, as it is ſtated in the Court Book. | 
The Dangs was a French privateer, with 62 men on board, 
taken by four armed boats, in His Majeſty's ſervice for that 
articular purpoſe, and under the command of Lieutenant M*Bride, 
the ſaid boats being armed and manned out of His, Majeſty's ſhips 
the Maidflone aud Melampus. | | 
An appearance was given for Lieutenant M*Bride, Commander 
of the Grace cutter, in His \'ajefty*s ſervice, and the crews of 
four of His M ajeſly's armed boats, employed under him for the 
purpoſe of taking the ſhip Dange, the only captors in fight, and 
prayed them to be pronounced ſo to be, and as ſuch the only per- 
ſons entitled to head money. In the preſence of Tindal, King's 
Proctor) praying the condemnation according to the Monition, 
He gave an allegation, which the Judge admitted, &e. and aſ- 
ſigned the cauſe for ſentence immediately, and having heard Ad- 
vocates, &c. pronounced the ſhip and goods to belong to ene- 
mies, &c, and condemned the fame as lawful prize, according to 
the Monition : but pronounced that Lieutenant Bride, and the 
crews of the four armed boats, were the only perſons in actual en- 
gagement with the enemy, and therefore that the head money ought 
to be ſhared by them only, and decreed the ſame. No. 10, fol. 41. 
That the rule of con/?ru@ive a/1tance has no neceſſary application 
to caſes of head-money ſecms obvious, from the different grounds 
on which theſe two ſpecies of intereſts are founded. The reward 
of head-money is of much later introduction, and was eſtabliſhed | 
expreſsly for the purpoſe of exciting perſonal enterprize, and 
of counterbalancing pre/ent danger, by peculiar and appropriate 
reward. It is in this reſpe& widely diſtinguiſhed from the conſi- 
derations on which the doctrine of conſtructive aſſiſtance is built. 
That is a rule which has grown up. from uſage immemorial, and 
which, under the later opinions of the Prize Courts, is not to be 
extended (d). It reſts altogether in moſt inſtances upon preſump- (4) Supra, 
tions of rather a looſe texture; and is a meaſure of ſervice more to vol. a, p. 23. 
be juſtified in its general conſequences, than in any preciſe recipro- 
cation of enterprize and reward that can be attributed to the greater 
number of claims of chat deſcription, 
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eonſtructive aſſiſtance did not extend to head. 
money. The Act of Parliament expreſsly diregs 


that the bounty or bead. money ſhould be paid to 


the talers; and in the late Prize Act this was 
made more ſtrong, by the addition of the = wyrg 
actual taker. | Court. This being a caſe of the 14 


war, muſt be decided by the former Act.] 
; 3 \ 


On the other fide, Laurence and Burnaby contended 
— That as the word © taken” in. the Prize Ad 
was held to extend to conſtructive aſſiſtance, ſo 
ought it by the ſame interpretation to extend to all 
int-reſts ariſing from capture ; more eſpecially in a 
caſe like the preſent, where the merit of all the par- 
ties was the ſame, and depended ſolely on the failing 
of their veſſels. as there was no actual engagement, 
and no perſonal danger encountered. That the caſe 
did not fall preciſely within the principle of the L' Her. 
cule, ſince in that caſe it was much relied on, that the 
fleet had not chaſed ; in this inſtance joint captors 
had all chaſed by general ſignal, and might have 
been at hand to have rendered aſſiſtance, if any en. 


gagement had taken place. 


In Reply, the King's Advocate obſerved—That it 
was not neceſſary for a whole Squadron to chaſe, in order 
to acquire an intereſt to ſhare in prize made by one of 
the ſquadron detached in chaſe : therefore the cir. 
cumſtance of their having all joined in the chaſe 
would not be material to diſtinguiſh this caſe from the 
L”Hercule, which was a ſtronger caſe, inaſmuch as 


the whole ſquadron had ſeen the chaſe. In the deci 


ſion of that caſe, even the veſſels which had been de- 
 tached 
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actled by ſignal in purſuit, and were not denied to The 
be in ſight at the time of capture, were held not to be LA. 


th. 


entitled to ſhare in the bounty or head-meney. "Wd 


1806. 
Sir William Scott. —I am of opinion that this caſe ; 
is decided by the L* Hercule (a) and the authority of () Lords, 
12 | 1 2 36 July, 1799, 
former precedents in this Court, in which it was 
always underſtood, that the claim to ſhare in head- 
money ſtood upon a different principle from that, 
which governs the general intereſts of joint cap- 


ture, It is within my knowledge, that the word 


aua taker was thrown into the preſent act, to juſtify 
the conſtruction, which, though ſupported by prac- / 
tice, was not diſtmaly expreſſed in the words of 

former Prize Acts. 


The diſtinctions which have been raiſed to take this 
caſe out of the range of former precedents are three: 
The firſt is not founded on fact, viz. © that a princi- 
ple of aſſociation applies to this caſe, which did not 
operate in the L' Hercule, ſince there was no order for 
a general chaſe.“ There was an order to particular 
ſhips, and the remainder followed up, and were in- 


cluded in the actual purſuit, In ſome reſpects, in- 0 


deed, that caſe may be conſidered as ſtronger than 
the preſent, ſince the prize had been deſcried by the 
whole fleet, which is a fact that is left very doubtful 
in the preſent allegation: It is I think rather to be 
collected from the manner in which it is ſtated⸗ 
that the fleet did not ſee the ſtrange fail till the next 
morning after the capture had been completed. The 
kcond diſtinction is, that in that caſe there had been 
a action, and that there was none here. This diſ- 

tinction 


13 
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tinction fails in fact alſo. It cannot be ſaid, that there 


was no engagement, ſince ſome guns were fired, aud 


_; It is utterly impoſſible to adopt a principle that ſhould 


00 48, 1739 
& 1779. Force. 


(c) Acts 1803 
& 1779. Take 
er deflroy, 


lead this Court into a diſcuſſion of the degree of reſiſ. 


ance, and the manner with which it was made, whe. 


ther to preſerve the point of honour only, as it has 
been intimated, or with, the intention of ſupporting 
an actual conteſt, It is not required that there ſhould 
be an actual fight to ſupport the demand of bead 
money on the part of the taker, ſince, if the eneny 
is overpowered by ſuperior force, the ſurrender ope. 
rates in the ſame manner, and to the ſame effe&, 23 
if he was ſubdued in actual conteſt (a). The third 
diſtinction is, that there was a ſignal to the whole 
fleet to chaſe in this inſtance, and not in the L'Her. 


cult. 


9 1 


— * 2 


(a) The bounty of head. money is given in the Prize Ad, 
27th June 1805, in theſe terms, ©* That as a further encoungr, 
ment to the officers, ſeamen, marines, ſoldiers, and others, on board 
His Majeſty's ſhips of war (b), as alſa of priyateers, to attack (c) wy 
ſhips of war, or privateers, belonging ta the enemy, there be pail 
(ſo the above enumerated) who ſhall Ya ve Been actually on board ay 
of His Majeſty's thips or privateers, at the afual taking, finlin, 
burning, or otherwiſ: deflroying any ſhip of war, &c. {,5. for exe 
man who was living on board any ſuch ſhip /o talen, &g. at the 
beginning of the attack or engagement between them.“ 


This clauſe agrees with a correſponding clauſe in the precedng 


Prize Acts, 12th Auguff 1803, 17th June 1793, Igth Geo. 30, 


cap. 67, 13th Gez. 2d, 1739, with the ſlight variations above notel 


in the margin. It correſponds alſo in ſubſtance, though nt 


preciſely in form of expreſſion, with the earlier Prize Act of the 
8th Anne 1708, which firlt eſtabliſhed this ſpecies of bounty. The 
terms there uſed are, © And for the further encouragement of {uct 
officers, &c. who hall actually ſerve on board any ſuch of His Ms 
jeſty's ſhips of war, or prirateers, as ſhall take any /hip of war, Kt. 
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tre u. But that objection is anſwered before, by what | The 
and bas been ſaid of the veſſel that did effectually chaſe a . 
uid | Feb. rt 
iſt, 8 8 7 . 1806. 
he. There ſhall be paid, to the officers, &c. on board ſuch of Her 

has Majeſty's ſhips in ſuch action, when ſuch ſhip of war ſhall be taken, 

in {5. for every man on board ſuch />ip ſo taken at the beginning of 

> the engagement between them.“ | 

uid Ia theſe acts there is not any mention of the condition talen 

ad in fot; neither have we an authority to ſuppoſe that ſuch a 

Ny diſtinction has at any time prevailed iu pructice. The term fight is 

X uſed, indeed, in the entries of the Court Book, in the caſes ſtated 

20 ſupra, Note, page 209; and more particularly by the actual cap- 

od tors, in the Dang, in ſupport of their right againſt a claim of con- 


ſtructire joint capture. But in all the inſtances in which it occurs, 
it is uſed as between the actual taker and claimants on con- 
ſtructive aſſiſtance, and not in any caſe, in which the claim of 
the actual captor appears to have been diſputed on that circum- 
farce The uſe of the term in the pleadings and in the language 
of the Court, may perhaps be accounted for, by ſuppofing that it 
was a form continued from the older practice of pleading, in claims 
for the bounty of gun money, as given prior to the ſtatute of Anne 708, 
at ( 10. per gun, EXPRESSLY © for ſhips of war taken in fight.” 
With reſpe&t to that, it does appear from an entry of the 13th of 
March 1706, that © It was ordered by the Court, that where the 
captains of men of war do pretend to charge the Queen with gun- 
money for ſhips taken in fight, ſuch captains (if the Queen's 
counſel inſiſt upon it) are to prove the capture to be in fight, by 
witneſſes, examined upon an allegation, where the Queen's proctor 
may have an opportunity to eroſs- examine the witneſſes.” 

Even this order ſeems to imply that the practice had been dif- 
erent; and if it is conſidered that the rule had been thus brought 
under review ſo recently as 1706, and that in the Prize Act im. 
mediately following, in 1708, in which head-money was given for 
the firſt time, the condition is altogether omitted, we are rather 
led to infer, that it was not even at that time intended to be con- 
tinued, as a rule of conſtruction, ſo as to make FIGHT, in ifs 
Popular ſenſe, a neceſſary ingredient in claims for head-money on 
the part of the actual taker. | 
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tain of the privateer, as can be expreſſed in words, 
It is a direct acknowledgment recenti facto, and 
by the captain, who is empowered to act for the 
owners and crew, as well as for himſelf. The effec 


of ſuch an inſtrument is I think concluſive, to put the 


other party in poſſeſſion of every legal right, unleſ 
It can be fet aſide and diſcharged, by being ſhewnto 
have been obtained under circumſtances, that wil 
render it invalid. Whatever the truth of the caſe 
may be, every one muſt perceive, that to make out 


caſe in oppoſition to the direct acknowledgement of 
the party himſelf, muſt be an arduous under. 


taking. It is no leſs than this, that after having 
admitred the fa& himſelf, the party ſhall apply to the 
Court to draw a different concluſion, and in the face 
of an inſtrument, ſtrengthened by the formalities 
of witneſſes, and containing a direct acknowledgment 


of the point now put in iſſue. 


It is not eaſy to conceive a caſe, in which this can 
be effectually ſuſtained in any other manner than by 
the proof of dureſs and violence, which would vitate 
the effe&t of the moſt ſolemn inſtrument whatever. 
It was pleaded therefore in the allegation with th 
intent—* That the captain of the privateer remet- 
ſtrated againſt the claim, and requeſted that tie 
Spaniſh captain and mate might be examined, 2 
to the fact, but that Captain: Blackwood refuſed, and 
abuſed him in very violent language, and wore, 
that he would diſtreſs him and have twenty more af 
his men preſſed; and that ſeeing it was impoſſible , 
avoid ſigning the ſame without loſing his crew and bs 
commiſſion, and to avoid the threats of Captan 
Blackwood, he was induced to ſign the paper unde 
terror.” Suppoſing for a moment that there had 
been any thing of that harſhneſs, which is ſometime 

2 hy imputed 
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imputed to King's ſhips in their behaviour to' priva- 
ters, and which this Court will never ſee in any 


caſe without animadverfion ; admitting that Captain, 


Blackwood could be guilty of ſo foul a conſpiracy, as 
to endeavour to compel this man by threats to ſign a 
paper in oppoſition to the truth, are we to ſuppoſe 
that there was no firmneſs on his part to reſiſt, or that 
he could be ignorant that Captain Blackwood had no 
authority to deprive him of his commiſſion ; and that 
if he imprefled his men for any malicious purpoſe, 


not warranted by the exigencies of the public ſervice, 
he would be reſponſible for ſuch miſeonduct? 


Upon this part of the charge that relates to the 


preſſing of his men, it is impoſſible for me to entertain 
the queſtion, or to judge whether it was a vexatious 
act, or whether it might not, be done under circum- 
ſtances that made it not only juſtifiable but meritorious. 
But it is eaſy to perceive that the conſequences at- 
tributed to this act, as a meaſure of intimidation, 
ought not to have produced any ſuch effect. For 
what would have been the utmoſt that could have 
enſued from it? It might have broken up the cruize, 
and have obliged the captain to return home, which is 
not more than it was his duty and his intereſt to 
have done. On the capture of a valuable prize worth 
10,000]. which had been taken out of his poſſeſſion, 
it could ſcarcely be felt as any inconvenience to have 
come home, to obtain condemnation of the. prize, 
and to get the poſſeſſion reſtored to him—At any 
rate he ſhould have refuſed to comply with ſuch 
4 requeſt, inſtead of ſigning a paper of this kind, 
giving away the intereſt of himſelf and his crew. If 
perſons will appoint men of weak nerves to fill 
ſituations of this deſcription, to which they muſt on 
many accounts be obviouſly unfit, they mult take the 

| conſequences. 
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conſequences. But is there any reaſon to ſuppoſe 
that he was a man of this caſt? In one inſtance it 
appears that he had firmneſs to reſiſt, and that he 
did actually refuſe to ſign the declaration in the log. 
book; and, as it is depoſed by one of the witneſſes, 
ee becauſe he ſaid he did not ſee the Euryalus himſelf 
though he believed ſhe was in ſight. ** 
Theſe obſervations proceed on a ſuppoſition that 
the excuſe is true, and that the allegation is fully 
proved. But the fact is, that it reſts wholly in Ul 
' gation, and is not proved in any one circumſtance, 
It appears indeed, that there was ſome diſcuſſion in 
the way of demur or reaſoning, but no act of vo- 
lence or compulſion is ſpoken to by ay one witnek, 
Then was there any declaration on the part of the Ma. 
ſter to his own crew at the time ? It is quite impoſſible 
to ſuppoſe that he would not have proclaimed the in- 
jury, that had been done to him by the Euryalus u 
ſoon as he came on board his own ſhip. He is in- 
deed ſtated to have thrown out one expreflion of 
complaint. Never mind, my lads, when we get 
to London we will ſee to whom the prize belong; 
but this is very referable to the diſputed right of pol 
ſeſſion between them. It might, I ſay, have been 
expected, that a perſon having been treated as this 
maſter now deſcribes himſelf to have been, would 
have made a declaration as to this particular conduct, 
and that many of the privateer's crew would hate 
been able to ſpeak to it.— What makes the infer- 
ence from this ſilence ſo much the ſtronger is, that 
complaints are made of other parts of Captain Black 
aws conduct; yet, when the parties come before 
the Court to obtain poſſeſſion of the prize, there 
is no mention of this 1nj ury. —There is no protel, 


nor any notice taken of it in any manner but in tit 
5 reſponlive 
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;cponſive allegation, and then 1 it is in-no manner ſub- 
ſtantiated in proof. 

I am of opinion that the effect of this 6 
ment not being taken off, is evidence of the hicheſt 


ſpecies, recenti facto, coming from the principal per- 


ſon himſelf, and that it is ſcarcely to be averred 
againſt, I do not ſay that, if there had been any 
colluſion between the King's ſhip and the captain of 
the privateer, it is ſuch an inſtrument as would have 
been binding on the owners and crew. But there is 
no ſuch. ſuggeſtion; and therefore there is no rea- 
ſon to enter upon the diſcuſſion of ſuch a caſe. Taking 
the acknowledgment to be unimpeached, 1 am of 
opinion that it is deciſive. 


But the caſe does not reſt here; for 1 think that, 
on the general reſult of the evidence, both as to the 


probability, and the facts ſtated, the Euryalus muſt 
have been in fight. The evidence in preparatory 
contains a direct aſſertion * that ſhe was in ſight,” 
and without going through the minute obſervations 


which have been made on the poſition of the veſſels, 


and the ſtate of the winds, which the effect of the 
acknowledgment before diſcuſſed renders unneceſſary, 
I think, there is ſomething in the very detailed and 
circumſtantial account given by the releaſing witneſſes, 
which places them rather in a more favourable fitua- 
tion of credit, than is uſually aſcribed to witneſſes of 
that deſcription, Upon the whole, all the particulars 
confirm me in the impreſſion which I have entertained 
throughout the whole of the caſe, that the paper 
contains a true repreſentation of the fact, and that 
the Euryalus is entitled to ſhare, 
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1806. 
Continuous * HIS was a caſe of a P ruſfan ſhip, with a cargo of 
" ating ade - wine and brandy, taken on a voyage from En. 
of the enemy— den to Antwerp. The bills of lading deſcribed the 


lourable inter- | S 1 | 
paßte fa Cargo to have been laden at Embden, whereas it came 


| neurral port, out in the depofitions of the witneſſes, © that the wine 
Penalty of con- and brandy had been brought immediately from 
| Bourdeaux, and had not been unladen, but had 
failed again in three days with a new clearance to 
— 


On the part of the captor, the King's Advocate and 
Phillimore contended—That the voyage was in effe& 
and ſubſtance to be conſidered as a voyage between 
Bourdeaux and Antwerp, in the coaſting trade of 
France, and as a continuous voyage, notwithſtanding 
the colourable interpoſition of a neutral port ; that 
the papers, purporting the lading to have been put 
on board at Embden, were falſe ; that under thele 
circumſtances, it was a caſe in the coaſting trade af 
the enemy with falfe papers, and as ſuch ſubject to 
condemnation. | | 


On the part of the claimant, Laurence and Robinſin 
contended—That the deſcription given of the cargo 
aden at Embden” would not affect the caſe with 
falſchood of the nature of fraud, although in fact the 
goods had never been unladen; that the term laden 
might be u/ed as the ordinary Cuſtom-houſe phraſe, 
without deſign of impoſing upon any perſon by that 
repreſentation, as it had occurred in a cafe before 1 
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the ſame ſenſe (a) ; that the principle of extending to The 


he ulterior deſtination the conſequence of a .con- nts 
tinuous voyage, had never been applied but in colo. 2 
nal caſes; and there, only, to obviate and counterat 
the ſtratagems of fraud and colour which were re- 
ſorted to for the purpoſe of effecting by circuitous voy- 
ages, that wwhich was known and acknowledged 
to be illegal in a dire& courſe; that when colonial 
reſtrictions did not apply, produce brought from ſet- 
tlements of the enemy, as from the Je of France, 
and going on to the Mother Country, have not been - 
held ſubje& to particular enquiry reſpecting the nature 
of their importation, or the ſlightneſs of their con- 
nection with America. That this tranſaction, if con- 
ſidered as a continuous voyage, would not ſupport 
the principle, ſince it was a voyage which was not 
illegal in the direct courſe, and would not have drawn 
any penal conſequences upon the property. That there 
was nothing to ſhew, that it 20 a continuous voyage, 
going on under an original deſign, or that the ulterior 
voyage had not originated in freſh ſpeculations, after 
the cargo had been bona fide imported into Embden. 
That on theſe grounds the Court would diſmiſs this 
ground of objection, as it did in another caſe, the 
Martha Van Comminga (b), in which it was urged, and (3) Sr. 13, 
in which farther proof was directed to be made of the hg ; 
_— . 5 

(a) Schoone Sophie, Auguſt 1, 1805. A Pruffian veſlel, from 
Enbden to Antwerp, with colonial produce, brought from the 
Land of St. Bartholomew, or, as it was argued on grounds of pro- 
balility and ſuſpicion, originally from a French Iſland, having laid 
fre weeks in the port of Embden, without being unladen. 

The Court refuſed to direct further proof, but reſtored the 
cargo; obſerving, that there did not appear to be any intention of 


'mpoſing a falſe impreſſion reſpecting the ſhipment, or the nature 
ef the cargo, 5 
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JopoMENT. 5 
Sir William Scott. — This Court has held, that the 
earrying on the coaſting trade of the enemy with 
falſe papers is cauſe of condemnation (a); and 

| STE 1! | jon 
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coaſting trade of the enemy, collected p. 74, two other inſtances 
are here to be noted, which may ſerve materially to elucidate fone 
of the facts ſubmitted in the former note, | 

The firft is to be found in Sir William Temple's Letters from the 
Hague, in the year 1674, on a demand made for the reſtitution 
of the Engliſh ſhip Rebecca, which had been captured, we may 
fuppoſe, on a voyage between ports of France. In a letter of 
the 6th of November 1674, he gives an account of what paſſed 
between him and the Grand Penſioner; from which it appears, that 
the States of Holland then contended for the principle of exclu- 
fion, on the authority of general reaſoning, and the praflice of 
nations ; whilſt Sir William Temple argued for the more extendel 
interpretation of the late Dutch treaty. * The heads of his (the 
Grand Penſioner's) argument, were the judgment he pretended 
of ſeveral authors upon the point, the practice of France and Spain 
and Sweden with them, and ours, at the time of his late Majeſty 
and king James; which he undertook to give examples of: and, 
laſtly, “ that it could not be the meaning to drive an enemy's tral 
but only to pręſer ve a friend's.” To this Sir William Temple replies 
* That he did not much regard the opinions of general writers on 
theſe ſubjects, &, That for the practice of other Kings with 
them, it was no rule for them with his Majeſty. 'That for the 
practice the Grand Penſioner offered to produce on our parts in hi 
late Majeſty's time, he ſhould be content to ſee it, but could 
tell how it would not ſquare with the preſent caſe; ſince it wa 
grounded upon articles never in force between his Majeſty and ths 
State, till the Treaty of Breda. ©* After a long and warm de. 
bate, he fays, 1 gained from the Penſioner, “ that for his on 
part, he was content that it ſhould be as I deſired it, ſinee tle 
king underſtood it ſo, and it was to be reciprocal-between 18. — 
See the Letter at length, Sir William Temple's Works, vol. ã. 
P- 313, 314. 

And again, Auguſt 13, 1675.— I fell afterwards into the 
diſcourſe gf the two points our late Marine Treaty is till a little 
lame in; the liberty of trade from enemy's to enemy's Port; 20d, ta 
manner of reviſion.” | „ 
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whatever may be the declarations of France, which * The . 


hare been alluded to, as holding out aſſurances, that TY 


eg 


After opening the whole matter, and reading at laſt the decla- 
ration as you had drawn it up, I prevailed with him to fall in with 
it, upon theſe conditions: That, on our fide, it ſhould not extepd 
to any thing that happened before the laſt war: and, on their ſide, 
it ſhould extend to the releaſe of all taken upon that pretence fince 
the laſt Peace. And the firſt of theſe I was eaſy in, becauſe I 
knew very well, there could be no caſe that concerned it before 
the laſt war, when both we and they were in peace with all our 
neighbours, from the ſirſt concluſion of this article in 1668, till the 
laſt war began. Hereupon he reſolved, (though it cannot be 
abſolutely concluded, till an aſſembly of the States of Holland) 
however, to propoſe it to the States-General, and endeavour to 
have it agreed by them, under the approbation of the States of 
Holland at their next aſſembly, which will be about a month or 
five weeks hence. Ibid. p. 334. 
Another inſtance occurs in 1691, when Denmark and Sweden 
having entered into certain ſtipulations for the protection of their 
commerce againſt the countries then at war (a), an ordinance Was () roth March 
iſued by the Government of Denmark, for the regulation of the 1691, and again 
trade of Dan;/h ſubjects (3), which ſeems to have Jed to a treaty 175hMarchr6g3, 
between that State and England and Holland, then allied againſt ( 79% My 


| ' 691m. 
France, * touchant le commerce en France“ (c), of which the @) . June 


Third Article ſtipulated: . - 1691. 
* Que dans les vaiſſeaux Danois il ne ſera trouve? aucune mar- 
chandiſe ennemie, & ſera tranſportèe des Havres de France en 
d'autres, mais ſeront obliges, leur cargaiſon étant faite, de les 
conduire des villes & places reſſortiſſantes ſous la domination de ſa 
Majefte de Dannemarc allant & revenant, en la maniere qu'il a 
cy-devant Ete offert à leurs Hautes Puiſſances par /aMaje/t# de Suede 
& comme la ſuſaite offre n'a pas connue juſques a preſent, a bien 
voula conſentir au ſuſdit article ad interim ut ſupra, pour le tems 
de huit à neuf mois enſorte, neanmoins que par la il ne ſera fait 
aucun prejudice a la navigation de, ſes ſujets pour les places 
neutres. 
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In December of that year, the ſame principle was more fully ex. 
tended, in the following additional articles, termed, Articles 4 Am- 
Plißcation et Explication : | 1 e 
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| foreign veſſels ſhall be admitted into the 6odſting bad 

— of that country, as a permanent regulation that ſhall 
* 2 


- * 
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43d. Quemadmodum in dictæ cbnventionis articulo 3. con- 
ventum eſt, quod navibus ad Sereniſſimi et Potentiſſimi Daniæ & 
Norvegiz Regis ſubditos pertinentibus, non liceat merces ullas Sere. 
niſſimi & Potentiſſimi Regis Magnæ Brittaniæ, aut Cel. & Præp 
Ordinum Generalium Uniti Belgii hoſtibus proprias, ex uno porty 
Gallico in alium vehere & transferre; hiſce præſentibus inf 
declaratur, dicti articuli verum & genuinum ſenſum eſſe, gud 
navibus prædidtit, niſi mercibus omnis generis plane vacue fuerint,nequa 
guam licitum crit, ex uno portu Gallico in alium navigare & iranfir,, 
niſi eveniat ut integrum navium iſtarum onus in uno portu divend; 
non poſſit, quo caſu illis liberum erit, quod de enere hoc ſupercſ, 
divendendum in alium portum tranſvehere & tranſportare.“ 

Ath.— Quod dicti 3 articuli ſenſus ulterior fit ut naves ſubdi. 
torum Sereniſſimi & Potentiſſimi Regis Daniæ & Norvegiæ in Gil - 
liam navigaturæ in portubus juriſdictioni Imperii Romani aut par- 
tium bello præſenti implicitarum. ſubjectis non onerentur; ſed ex 
portubus Sereniſſimi Regis Daniæ & Norvegiz extra imperium, aut 
etiam mari Baltico recta verſus portum deſtinatum in Gallia vela 
facere & curſum proſequi, indeque recta etiam via reverti tene- 
antur; nec eundo vel redeundo ad partium dictarum oras appellere, 
ibidem morari, earumque portus ingredi ullo modo licebit; niſi v- 
tempeſtatis maniſſta ad id fuerint coactæ, & in hoc caſu, ficut 
merces in Galliam vehendas ibidem non onerare, ita nec è Galli 
advectas ibidem exonerare poterunt.“ 

The ſubſtance of this ſtipulation was continued in the ſucceeding 
war, as part of the general inſtructions to cruizers, 11th May 1706. 

« That Danz/b ſhips being furniſhed with neceſſary paſſports, 
together with the authentic certificates relating to the oaths re- 
quired by the convention with Denmark, the form of which paſl- 
port and oaths are hereunto annexed ; and there being no ſuſpicion 
of their having naval ſtores on board, may paſs freely ; except ſuch 
ſhips have not diſpoſed of their whole lading in the firſt port of 
France where they touched, but, together with the remainder of 
their lading, have taken in other goods in the firſt port of France, and 
are proceeding towards another place within the 7erritories of the 
French king with the ſame : and alſo except in the caſes before: 
mentioned,” — Te which was added, as part of the oath proferfnt 
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continue 2 century, and this, notwithſtanding all the 
changes that have taken place during the laſt fifteen 
years, this Court will certainly not act upon the credit 
of ſuch declarations, but will adhere to its own prin- 
ciple, that the carrying on the coaſting trade of the 
enemy with falſe Papers, ſubjets the * to 
confiſcation. 

It is not to be doubted, I think, that the original 
ſcheme of this voyage was from Bourdeaux to Ant- 
werp; and upon the ground which has been preſſed 
in argument, the very ſhort ſtay in the port of Embden: 
The ſhip arrived there on the 8th July, and failed 


again upon the 1 ith, after a ſtay of only three days. 


But this is not all ; for I perceive that the bill of 
lading 1s dated on the gth, on the very next day after 
the arrival. Am I raſh then in concluding from this 
circumſtance, that the original intention of the voy- 
age was from Bourdeaux to Antwerp? Very different 


is it from the caſe, which has been cited, in which * 


the ſhip had been lying three weeks in Embden. That 
material fact afforded time for new ſpeculations, and 
rendered it equivocal at leaſt, whether the ulterior 
voyage, which was afterwards purſued, did not ſpring 
from ſome change of intention, which had taken 
place in the mind of the owner. Here, on the con- 
trary, it is fairly to be preſumed, from the hurry in 


to be made by Daniſh ſhip maſters, on obtaining their paſſports, 
the following form : 

“That the ſaid ſhip ſhall not carry any goods whatſoever 
to France, which were taken in at any places ſubje& to the em- 
pire, or to the parties now in war; nor ſhall unlade any goods, 
once laden in France, in any other port of France, or in the ſaid 
Places ſubje& to the empire, or to the ſaid parties now in war, in 
her return, if by chance ſhe ſhould be cempelled, by ſtreſs of wea- 


| ther, to put into ſuch places.“ 
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which the buſineſs was conducted, io as not to leave 
time for a new charter- party (a), that the deſtination 
to Antwerp was the plan of the original voyage; 
as ſuch, it is to be conſidered, for all purpoſes of 
reaſonable conſtruction, as a a Voyage from Bourdeaus 


to Anttuerp. 


It is faid, that there has been no fraud practiſed; 


that the parties were doing no more, than they might 


have done in a direct way. But is it n0 fraud? 1s it 
not rather a double fraud, to repreſent the voyage 
from Bourdeaux to have been to Embden, and the 
voyage to Anizcerp to have been from a neutral port' 

Is the holding out Embden as one of the terms of each 
voyage, nothing to lull to ſleep the ſuſpicions of Britiſb 
cruizers? And when I ſay ſuſpicions, I mean legal 


ſuſpicions, as to the preſumption of enemies property, 


and the rules under which that preſumption would 
become a ſubject of more rigorous inveſtigation, 
Deceit was practiſed, as to the deſtination ; and ! 
muſt think, a fraudulent deceir, for the expreſs pur- 
poſe of evading the jealouſy and vigilance, with which 
a direct deſtination in ſuch a trade would have been 


conſidered ; I ſhall therefore reject this claim. 
The ſhip had been reſtored by conſent, but the 


King's Advocate prayed the Court to pronounce 
againſt the claim of freight and expences. 

Court.—I ſhall not do that, becauſe it is poſſible 
that the owner of the ſhip might not be conuſant of 
the intention under which the original deſtination was 
continued. —Freight and expences given. 


— —— 


— 


(a) The maſter had ſaid, © that on his arrival he was ordered 
to go on under a new verbal agreement as to the freight, as there 
was no time for a regular charter-party, 
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(Inſtance Court.) v u, 
LA DAME CECILE, BAnREr, Maſter. 


taken to Barba- 


ralty Court of Barbadoes, as to a prize ſhip and does for im- 


portation, if un- 


cargo of ſlaves, which had been feized by the garriſon der the refiric- 
ot Corte, who took the uſual examinations, and for- vt Low? 
warded them, with the ſhip papers, to the High Court . 

of Admiralty for adjudication, where the ſhip and 

cargo were condemned. They were in the mean time 

ſold to a Britiſh merchant, who ſent them to the iſland 

of Barbadoes for ſale. On their arrival in that port, 

a ſeizure was made, and proceedings were inſtituted 

againſt the ſhip and cargo as imported into a Britiſb 

iland in violation of the 26th (a) and 29th () Geo. 3. (a) e. 66. 


and a ſentence was pronounced upon them, 9 e. 80. 


1 was a Caſe on appeal from the Vice Admi- Prize Slaves, 


In ſupport of the ſentence of the Court below, the 
King's Advocate and Arnold contended—That it was : 
a caſe ſimilar to the Zole (c), and was on the ſame () .,... 
principle ſubje& to condemnation; as a breach of 
the Navigation Act, and alſo of the Act (d) paſſed % 3 C3. 
for the regulations of the Slave Trade, which © 35. 
prohibited Britiſh ſubjects from carrying on that 
trade otherwiſe than under certain reſtrictions therein 
ſpecified, and in veſſels which had been fitted out from 
he ports of London, Liverpool, or Briſtol ; that if the 
breach of the Acts of Parliament could, in any caſe, 
be juſtified by circumſtances of neceſſity, no ſuch ex- 
cule could be pretended in this inſtance, ſince it would 

* * have 
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* have been an eaſy expedient for the purchaſers to ham 
Dans Orcixk. {ent the cargo for ſalè to ſome neutral iſland. 


—— — 


Bi. 28th; 
1806. 


On the part of the claimants, Laurence and 
contended That the ſtatutes under which this ſhip 
and cargo had been condemned in the Court beloy 
were meant only for the regulation of the ardi | 
trade of Britiſh merchants, and that they did ng 
apply to caſes of prize ; that the purchaſers, in thi 
inſtance, ſtood preciſely in the place of the origina 


| captors, and had interpoſed only for the purpoſe of 


(as) Sect. 15. 


(5) Reeves on 
Shipping, P. 254 


Feb. 23th. 


bringing the prize to ſale, which the captors then. 
ſelves, being the garriſon of Goree, were incapable 
of doing; that in this reſpe& it differed material 
from the caſe lately decided, in which the property in 
queſtion was not prize property, but only the proceeds 
of prize, which had been acquired by the captors in 
traffic on the coaſt of Africa; that with reſpe& to 
prize goods, under the Navigation Act (a), an excep 
tion had always been allowed in favour of captors, 
thoſe purchaſing of them, under the advice of the lu 
officers of the Crown (). 


JouDGMENT. 

Sir William Scott. —This caſe comes by appeal fron 
the Vice-Admiralty Court of Barbadoes, where the 
ſhip and cargo, being undoubtedly a French pri, 
were condemned for a breach of the revenue laws 
It appears that the ſhip had been ſeized at Gore bj 
the garriſon of that place, who proceeded to take ſome 
ſhort depoſitions, which were tranſmitted to this Court 
and on which condemnation has ſince paſſed to tit 
Crown, as of a prize taken by non-commiſſioned 


perſons. The ſhip and cargo were ſold on the coal 
of Africa to the preſent claimant, who ſent them 0 


the 
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the Britiſh market at Barbadoes. On their arrival, the Os - 904 
Cuſtom-houſe officer, looking only to the fact of in 
portation, proceeded againſt them for a breach of the 8 
revenue laws, and on that ground they have been con- : 
gemned, in the uſual proportions, to the Crown, the 
Governor, and the actual Seizor. 

On appeal, the ſentence of the Court below is not 
ſuſtained on the part of the Crown; but an appear- 
ance has been given for the Governor and the Seizor. 
The offence alledged- to have been committed againſt 
the revenue, is ſtated to ariſe from an importation, 
contrary to the 26th (5) and 3gth (c) of His preſent ©) © 60. 


Majeſty which prohibits the importation of ſlaves, 


except in ſhips fitted out in London, Liverpool, and 
Briſtol. After ſome fluctuation of opinion, I am dif. 
poſed to reverſe the ſentence of the Court below , 
though, at the ſame time, I think, that the Judge 


ated perfectly right on the facts which were in evi- 


dence before him. 


The ſhip and cargo were ſeized by the garriſon of 
Gree as prize. The captors could not bring them in 
perſon to adjudication, for they could not move from 
their ſtation ; and it was impoſſible that ſuch a cargo 
could find a market any where but in the Ve Indies. 
The more regular mode of proceeding would have 


been for thoſe who purchaſed, and who may have been 


conſidered to have acted as agents of the captors, to 
are carried the veſſel and cargo to Barbadoes as prize 
for adjudication. If they had gone there for that pur- 
pole, no queſtion could have ariſen reſpecting them. 
Becauſe it being the caſe of a prize ſhip, neither the 
Navigation AR (d) nor the Middle Paſſage act would, 
u their ordinary operation, apply to it. But when 

9 the 


(e) C. 80. . 39 | 


(4) Sed. 15+ 
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the cauſe came on before the Court below, the 

veſſel was in the hands of other perſons than the 

ii bag, tors, and no proof could be afforded that any yi. 

os .  ceedings of prize had any where been inſtituted, 
gs of prize had any where 
It now appears from the records of this Court, thi 

2 * 1, there has been a condemnation (a) regularly d. 
tained in this Court, upon the depoſitions and ſhip 
papers ſent here, and upon claim given for the ftp 
and cargo as- the property of ſundry perlons of 
Hamburgh, and therefore there is no longer ay 
ground to impute fraudulent intention, or any culpa 
ble irregularity to the captors; although they might 
perhaps, have proceeded in a more convenient manne, 
The intention of bringing the caſe to adjudication in 
this Court, could not be known to the Judge beloy, 
except by the aſſertion of the parties, on which alone 
he could not judicially depend. He was, thereforg 
fully juſtified in pronouncing the ſentence which ha 
paſled. 

But in the way in which I now conſider the 
tranſaction, as a converſion, preceding the condemns 
tion indeed, but rendered abſolutely neceſſary for the 
purpoſe of bringing this particular cargo to its proper 
uſe ; ſeeing that every thing has been done innocent), 
and without fraud, I am of opinion that theſe good 
are to be conſidered as prize goods, within the pro 
tection of the law; and that there has been no in. 
portation in contravention of the Acts relied on, whid 
can properly be deemed a violation of the law; I ſul 
therefore decree the property to be reſtored to the 
claimants (5), on payment of the full expences whid 
the ſeizor has incurred, 


Dax, S. 


— 


— 


(5 The ſhip and cargo of 33 ſlaves was claimed for Mr. Pow, 
of Liverpcol, and fix lives Cor an officer of the garriſon at Com 
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 L'AMITIE, ViiLENEUVE. 
T. was a caſe of joint eapture on the claims of 


ſhare in the prize made by his Majeſty's ſhip Gannet. 


and Szwabey,—This is a claim advanced by two 


to have effected the actual capture. It is, therefore, 
materially diſtinguiſhed from thoſe caſes in which the 
Court has held, that the act of ſmall veſſels coming in 
fight of a chace, and dogging a ſhip of war which is 
in purſuit of a prize, ſhall not entitle a' privateer to 


having been previouſly in chaſe. It is pleaded, and 
not denied, that ſhe had been in ſight of the prize 
from between four and five o'clock P. M. She had 


come up with the prize. The capture took place 
about 7 P. M. and it is ſtated by one witneſs, Baker, 
who was on board the Gannet, having been preſſed 
from the General Coote, that the Gannet did not make 
ſail towards the prize, in conſequence of the in- 
formation received from the General Coote, till about 


. = 8 . — 


(a) The force of the ſeveral veſſels was, the Gannet, 16 guns, 
85 men; the Lark, 36 tons, 4 thyee-pounders, 14 men; the 
General Coote, 48 tans, & three and fix-pounders, 26 men.—The 


ite 2 long four-pounders, 14 men- 
half 


privateers, who were of force and fize (a) ſufficient - 
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Joint Capture. 
Claim on the 


two privateers, the Lark and General Coote, to pan of privateers 


to ſhare with 
King's ſhips, 
on what terms 


In ſupport of the claim of joint capture, Laurence maintainable. 


* 


ſhare as a conſtructive joint captor. In reſpect to the 
Lark, the claim is founded on the important fact of 


endeavoured to work to the northward in chaſe to 


| | 3 | 


half paſt five. It has never yet been decitled, tht 
in ſuch a caſe, the mere intervention of a ſhip of wy, 
making the actual capture, ſhould defeat the claim af 
the privater. It is not a caſe of mere conſtrudir 
aſſiſtance, but of actual co-operation of the moſt u- 
ſuſpicious kind, inaſmuch as the privateer had iy 
dicated an intention, and had exerted her efforts, to 
make the capture, when alone, and before the King 
ſhip came in ſight. The chaſe was purſued, on the 
part of the Lark, to the moment of capture; but it i 
faid, that ſhe then diſclaimed any interference, by 
omitting to ſend out a boat, and that ſhe turned about, 
and ſteered off. The Court will perceive, that thi 
conduct is not to be attributed to any intention d 
abandoning the prize, but to a very different reaſon, 
It is ſworn, that the ſituation of the Lark was ſuch, 


at the time of capture, as would have brought In 


within the range of the Cannet s guns, if ſhe hal 
approached, and that when the prize was ſecutel, 
ſhe declined to interpoſe farther, from fear of having 
her men preſſed by the King's ſhip. It is eſtabliſhed 
in evidence, that ſhe had been in chaſe before, 
that ſhe was in a ſituation to have made the capture 
alone, and that her only reaſon for not coming up, 
at the moment of Ge proceeded from anothe 
cauſe, which will not affect the right to ſhare. Inn 
caſe has it been held that a Joint captor is obliged to 
ſend men on board the prize. On the contran, 
there have been cafes in which the Court has pro 
nounced for the joint intereſt, notwithſtanding tht 


no ſuch precaution was obſerved. ' In the caſe d 


the Eendraught, March 14, 1788, that omiffon 
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„banned (0. 

o, the part of the affual copter, the King s Advocate 
ve Bi Arnold adverted to the facts which had been 
1. fully detailed in the opening, and contended, that as 
1 o the General Cott, that veſſel had never been in 
o chaſe ; ; that the pretenſions on her part, were alto. 
pe gether ſo unfounded, as to entitle the actual captor to 
be Ede coſts of this proceeding on that claim. As to 
de Lark, no fact of actual aſſiſtance was ſhewn, 
bv WM fuficient to ſupport a claim on the part of a pri- 
6 rateer. If any intention had been entertained of at- 
empting the actual capture, it had been abandoned 
y the Lark, which had failed away, and did not put in 
* my claim till her arrival in port, when ſhe heard 
„ba the prize, which was ſailing under American 
colours at the time of capture, and might have been 
x relinquiſhed on that account, was, in fact, a French 
d reſſel, and a prize of conſiderable value. The cir- 
* anſtances relied on as an excuſe for this conduct 
mere, in ſome reſpect, untrue, and altogether in- 


uffcient. No apprehenſion could have been enter. 
nined from the guns of the Gannet, as there was 
only one gun ſhot fired, and that fell above a mile 
from the Lark. As to the fear of loſing her men, it 
vas in its nature not an excuſe that could afford any 
Juſtification. As long as the policy of the law recog- 
ies the legality of impreſſing, a privateer is not EY 


re. 


8 * i 


* 


902 The argument as to the General Cocte is here omitted, as 
ie circumſtances relied on, were of a very remote bearing, and 


cultructed ea dem. 


jad occurred, through the claim of joint capture Was” 


re noticed in the judgment, which Pronaunces againſt the claim . 
liberty 


ww,” 


| fad a act which. is otherwiſe required, o ahh: 


5 


The  liberty$0.ſet. up nts d 


; Ang. K 
ability of her ſituation, as an exc 


a” Wer Vas at e to wal the occaſi ien of fg 


riſk to which they were by law expoſed or if 
. declined to come up, of, taking that alt maul, wh 
the confequences attending it among th e det, d 
(; the 'oapſoqueyce, e of ee cc [ 


8 9K: 474.9! ae O00 #6 bob 
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JopbonEx r. if 04.41 A Act 64 [T7 in 5 
Sir yy Scott—This is is a {All on "4s part of t two pri 
teers to ſhare in a prize which is admitted to have be 
actually taken by His Maj jeſty* s ſhip” Canet, "Th 
rule of law on this ſubject, which bas rf long ehh 
8 bliſhed i in this Court and the Court of Af ppeal, 

various caſes, is, that i it mult be ſhewn, au e 
of privateers, that they were contra af 1 
The being in ſight is not ſufficient, with reſpect 
them, to rale the preſumption of co. operation i f. 
capture. They clothe themſelves with comniſthey 
war from views of private advantage only,” 

are not bound to put their commiſſions | in "uſe i 
every diſcovery of an enemy, And therefofe the l 
does not preſume; in their favour, from'the mere @ 
cumſtance of being in ſight, that they were thi 

with a deſign of contributing aſſiſtance, and engaghs 
in the conteſt. There muſt be the animus capiend' 
monſtrated by ſome overt act; by ſome variation 
conduct, which would not Rave taken place, but 

reference to that particular object, and if the! , a 


tion of of ading unf the enemy had e 
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twlly entertained.” The allegation, which has been 
given on the part of the General Coote, pleads to this 
effeft :—** That that veſſel had before taken a valuable 
prize, which ſhe was conducting to the port of Falmouth; 
that ſhe had many priſoners on board, and that her 
own crew was much weakened by the number of 
men put on board the prize ; that information had 


reſpeting two other French veſſels that were coming 


tended at the fame time to ſecure her prize, and was 
underſtood to be the track in which the French veſſels 
were ſailing ; that about 3 o'clock P.M. the privateer 
diſcovered the prize; and determined to ſpeak her, and 
accordingly continued her courſe, acroſs which ſhe muſt 
neceſſarily paſs ; that in ſo doing, the Maſter diſco- 


whether ſhe was a friend or an enemy; that ſhe after- 
wards proved to be His Majeſty's ſhip Garnet, that the 
maſter was required to go on board; but that he excuſed 
himſelf, ſaying, that his crew was too weak to man 
us boat, but the brig then ſent a boat for him, and 
caried him on board; that he then gave the captain 
of the brig advice of the veſſels that he was looking 
for.” The allegation then goes on to plead abuſive 
language from the captain of the Gannet, and that he 
preſſed two of the privateer's men, uſed much brutal 
menace and threats to take away their prize, and that 
ſuch menaces deterred the maſter from purſuing hi; 
courſe, as he ſhould have done, and by which he 
ſhould have boarded the prize, before the Gannet 


could have come up. - 


Lic in argument, as an excuſe for the want of proof, 
VOL, VI, "' -- —— 


been obtained from the maſter of the captured veſſel 


from Martinique, and that ſhe purſued a courſe which 


rered an armed brig, and was at firſt ata loſs todiſtinguiſh 


Of this charge, there is no proof whatever, It is 
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AS. palſed'in'converfation'only,” and ett board cher 
Fi, Thip.” Whatever that” difficulty "mdy*b6; ait ib pe 


cASES DETERMINES N EEB 
bat t i not eaſy to obe euidenes Cf. 4 EE, 


fectiy obvious that there muſt be” Inte! proof nö 
d and that the Court can pay ne attertion t 
ſuch charges reſting metely in allegafion The dh 
ſence of all direct proof is Ns more conſjirion 
by the want of proof of any ther Kind,“ 
which the fame difficulty als not Rave 66tiithed 
There is no mention even of any declaration thar ili 
maſter made on coming on board "his Gn. ſhi; 16 K 
might be natural to expect, from the juſt feelings vin 
dignation, that he would have complamed of the ultra, 
ment which he had received. "The whole charge i 
matter of averment merely, and it is the moe un 
terial to dwell on this obſervation, becauſe'the allg. 
tion was admitted ſolely on the ground of alledgel 
miſconduct, on the part of Captain Baſs of the Genie, 
If the charge could have been ſubſtantiated,” i 
appeared to the Court to be improper that he:[ſhould 
take a benefit from his own miſconduct; andi 
might have given a colour to the caſe very differen 
from that which it would otherwiſe aſſume. Bit dt 
proof of this averment totally fails; and the eondub 
of the maſter of the 'privateer leads me” to form 
very different concluſion reſpecting it. - AVE tbat cut 
be advanced then in ſupport of the claim of ik CI 
Cote, in the molt fayourable view of the caſt, is, tht 
The had been purſuing her courſe; towards the-land 
in the track i in WRick the prize was afterwardsaked 
But where is the chaſe? There was no crowding 
nor any variation of route from that which would an 
Been purſued, if no cHaſe had been in \conteniplitic. 


*There was no overt act, m which the Court 2 
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ner anten towards the, prize and leren 


Ku 


| Ants | 


faded an Sue chafg., It ne only, « that the © — 


maſter was preented by.the behaviour of Captain Baſs 


from going ane”, I am clearly of opinion that there 
is no foundation. whatever, for a claim of conſtruftive - 


aſaltance. There is not one movement, that. would 
not haye taken place without any animus capiendi; it is 
therefore quite impoſſible for me to pronounce for.an 
intereſt of joint capture on ſach. a claim. But farther, 


a8 to coſts, A charge of miſconduct has been at 


ledged, which is not ſupported in any manner by 
proof; and I think that it is but reaſonable. that the 
party, who has been put to defend himſelf uſt ſuch 
a charge, 4hould be entitled to his coſts. 

The claim of the Lark ſtands on a more Cable 
footing. That veſſel was on the lock out in the Chan- 
nel, at the commencement of hoſtilities, and it does 
not appear that her force had been weakened... It is 
not denied, I think, that ſhe had been in chaſe; .and 
with reſpect eren to privateers, the act of chaſing, if 


continued for any length of time, will ve ſufhcient to 


found a title of joint capture. It will not be 


that the joint chaſer ſhould actually board the prize; * 


it will be engugh if there is an animus perſeguendi TY 
tcient!y indicated by the conduct of the veſlel, and not 
— Then the only queſtion will be, W 
the Lark had not given up the chaſe ? For if the ꝓpr- 
ut is prematurely abandoned, it certainly cannot be 
deemed a joint chaſe, at that moment, when the in 
tereſt⸗ of capture is conſummated. On this point, it 
1 certainly a matter of no ſmall difficulty, ſurrounded 


all fides þy releaſing witneſſes, to er, 
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of idiſtontiriuunce,/ and to ſay whether it g var * 


rely with more confidence, as he is a mar wh» hal 
been impreſſed from the General Covte, and! wasidbthe 


und of great convenience; and the want öf ft in hk 


which the claim is involved. At the ſame tin 
not know that it has been held to be à necel lat) ir a 
.6th 


CAges'DETE RM rw wm T. 


time of capture or before. Under this em 
I find ſome ſatisfaction in turning to the evident d 
one witneſs, Baker, on wloſe teſtimony I think A 


time of the capture on board the Gannet. His intereſ 
muſt be diminiſhed by the admiſſion of the chalm; 
yet he ſtates in his depoſitions © that the Lark was in 
chaſe at the time of capture, and had been in chaſche. 
fore, that her boat might have come up at the ſame time 
with the boat of the Gannet, and that 80 By have 
been able to have made the capture.“ In a Ut which Wil - 
turns on a point of conſiderable nicety, Mherg: T 
chaſe is admitted, and the only queſtion is, whether 


333g 8 PÞ T g = 


- Purſuit had not been diſcontinued, evidence of/tls Wl 1, 
| Kinds of more importance. or 


But it is objected, that there was no -ſaggeftio BW fol 
of intereſt ſet up at the time—and it is faid"thath WW Ge 


boat ſhould have been ſent on board. It might for 


many purpoſes,” be a meafure of proper prectution 
inſtance. ſeems to have sds all the obſcurii u — 


ow 


gredient in a title of conſtructive aſſiſtanee, bar 


perſon ſhould be ſent on board, and a olaim aſſert tere 
immediately. I believe there have been may chin 
ſuſtained, notwithſtanding ſuch an omiſſion. | twat 0 
be acknowledged, however, to be a meaſure "of Fer the 
convenience in all caſes, and if the. — 4 t 
been obſerved here, the fac of joint 
Al probability not boobs been denied. 7. 


rate 


We \2» Bu a 


be WY that the roftice of the! caſe; between the parties will, be, The 
vw; Wl cn a view of - the whole evidence, to give. the turngaf 
of the ſcale in fatour of the claim of j joint intereſt,— but Feb, art, 
a tte fame time to direct that ſo much of the prize ** 
ad 
de 
ell 


ſhall be firſt deducted, as is equivalent to the expences 
to which the actual captor has been put, by the priva- 
teer s omiſſion to e \xnointerel. at. the time of 


n 111604 


ne | 1 KS Mae ee 
5 wow Frog A caTHaring, hates $8 N 

19 Tunis was a caſe on the demand of the captors, to 2 

a have freight allowed to them for the cargo, or geen of a 

uw BY part of the cargo of coffee, claimed for merchants —— 

of Hamburgh, and reſtored to them, and afterwards nt en. 
on WH fold in this 1 er a l His e 8 

th RTE a Sn 

for rock 

5 02 the 26 of. the captars,. nat 1 Sache 

* dontended.— That the ela was. See the 

10 hail do dill tbocubors LA. 

00 "(a In this cif © on the reading g of the evidence, the Flag 8 Adee. 

U cate objected to the evidence of Rufell, Who, in his and to the 

h interrogatory;/ had faid, * tliat he cannot ſay he id not in- 

l -terefied, inaſmuch as he conceives he will be entitled to ſhhre if 

be is pronounced. a joint captor, though he has ſigned a releaſe. 


— 


q Court. I „have always underſtood. t the diſtinction i in; | this Court 

to be, that if the witneſs fays only that he expects to receive = 
the bounty of the caþtdr, he is not incompetent, whatever dedue- 
tion of credit he may be expoſed to by that tireumſtance. But if 
be thinks himſelf entitled in law, he tts under an imprefſiom f 
utereſt, which renders him incompetent, however erroneous that 
pinion may be.—So ruled as to the expeution from bounty, 

the caſe of the Sans Jo/+. 
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genetal rule, by this circumſtance, ar the; Flaimanes 
had adopted this country, as the virtual jport. of det 


— — dination, by the ſpecial application Which bad bern 


made for permiſſion to fell here, - That. it way. i In 
that reſpect a caſe analogous. to the (a) Diana, Nun, 


in which a diſtinction had been allowed from. the or 


dinary rule of law, on the ground of the i intention of 
the proprietor to elect the markets of thiscopniry, a; 
the place of actual deſtination; that the contract under 
the charter. party for a voyage buen Batauia to Holland 
was in ſubſtance completed by this election to thead 
vantage of the owners, and as the veſſel would. come 
into the hands of captors, deteriorated by the wear 
and tear of ſo long a voyage in the ſeryice of the 
cargo, it was but reaſonable that the captors fliould 
receive ſome ee er pe from "a -owners of the 
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On the part of the claimants, the FRY Adee 0 cite pF 
Laurence—adverted to the general principle th Wwe 
been o repeatedly acted upon, and denied that 'there 
Was any reaſon to diſtinguiſh this caſe from the geben! 
rule. With reſpect to the accidental cireumſtancæ of 
a ſale in this country, it was not more than 5 — 
place i in the diſpoſal of goods which had mi 
original market in Lan of being s 
In Mr. Conftant's caſe, he not only 
goods to ſale here, but ſettled in London 1 5 
Chant of this country, yet freight was not decreed. 
the preſent caſe the demand was out of time, Bs 
"cauſe had been removed into the ſuperior C Fre { by 
appeal, 2nd had been there finally diſpoſed of of, without 
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WJ weren of this queſtion, übe 4 20 9 


Se N HS EASE QoS TZAAESSSYS. 


n= VS JW e ©* 


Cw * 2 — © W = 


the queſtion of juriſdiction, but take it as granted» 
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On the part Ed the captors, Arnold replied That 12770 * 
the objeQion 25 to td Cbud not be preſſed aguinſt Cathhaixa. 
the demand]; ſttice the application had been made in e 
the Court of Appeal; where the anſcher given was, 
that the cafe was concluded there and remitted, and 
(hit the ea muſt now be made in Arn Court of 


Admiralty.” DS WORE NID 28] ES boy. at 
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Sir W, Scott. The ber 3 e this 
application to be brought here, I ſhall not enter ino 


that the joriſdiction of the Court is well founded. 
The claim is given for the freight of goods captured 
on a voyage from Batavia to Amſterdam, and carried 
to Liverpool, where they have been reſtored and finally 
fold, under the permiſſion of a licence; and the de- 
mand is founded on a ſuggeſtion, that they have een 


Juld advantagesiſiy for the nn in this country, 
and at their particular requeſt. | | 


The general rule is well known, being Ca 8 an 


a yery ancient principles of law, that wheneyer the 


captor brings the goods to the port of actual deſti- 
nation, he ſhall be entitled to the freight, on the 


ground that the contract has been fulfilled ; | but that 


in all other caſes freight ſhall not be due, although 


the ſhip may have performed a yery large part of her 


nn 


intended voyage, and Jo large A, portion, as to raiſe at 


firſt Jo, an appearance of ardſhip and a ice in 


911 


0 be eue of tp pc: Hy 1 and 


14 9 


ve w ners th 
| CAM th 


 #KVISABTA./ 
— 


"OY 


The 


5 practice, therefore, i is one to which the, Court may be, 
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. dre nic] (Wh Liverpool, and after reſtitution the claimants elellel 


na" 


a 7 of Holland, to accept a conſignment to D 


= much to the advantage that the claimant had de. 


f vantage of ſuch an interruption of the briginal voy- 
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n pf the particular cirgumſtances, that, 
in every gaſe. The ancient zule.cf- 


allowed..ta adhere with, much rational; bigotry, 1 The; 
only, exception which has been admitted in, this Cm 
is that of the Dutch ſhips, in which, the claimants, 
being Britiſh ſubjects, who were deeply engaged in 
bringing their effects from the Dutch iſlands, had 
made an affidavit, for the purpoſe of fortifying their 
claims, that it was their original wiſh and intention, 


that the property ſhould have been brought to thi 
conntry, but that they had been compelled, by ther 


Ports. In theſe caſes the Court did not lock b 


ved, though there might be reaſon to preſume that. 
. deſtination was not diſadvantageous, as that the 
© deliveryivas made ultimately in the port of their on. 
ginal elettion. In Mr. Conſtant's caſe, there was u 
original intention to ſell the goods here, but they" 
were aſterwards ſold; and though he had himſelf 
fixed his reſidence in this country, the Court Gf A 


peal did not think that circumſtance ſufficients o Wl "? 
vaty the application of the general rule. „ eh 1040 0 

In the preſent caſe there was no ori ginat with al” y 
in this country.” The cargo was boss in by fot 1 


db ſell there, combining many conſiderations of farths 


difficulty and EXPENCE IN hiring other vellelz to cin. 
it on to Holland. The poſſible advantage « or d. 11 3 


le 


age, is e N wn circumſtance t to which the 
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Court wilt but flightty attend. It would nttölate K r 0. 
byrinth: of minute confiderations, through which the — 
ot could not find its way: bade the Advan- N 
would be on the fidle of the veſſel; And foines, or 0 
times on that of the cargo. I Tee no fukeient | 
of diſtinction to ſupport _ demand, e therefore” 


| reject the ee 8 1 
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nis was a queſtion on the recovery of Brinfh”* a — 

veſſel, with z cargo of timber, e. (3), which "Peppa 
had been captured! by a French privateer, but was wad Bs 
found abandoned at fea, with” a fire burning in Ber Fier m. if 
abin, by the _ _ 1 8 as _ 130 Pf _—_ carr e 
On the; part: of ; the a be Kiag' 5 ia 
contended—That it was not merely a caſe of i ſalvage : 
on recapture, but that it approached rather to the 
nature of derelict, as the veſſel was abandoned, and 
left at the peril of periſſing by fire, as well as by the 
waves. . That in ſuch a caſe the Court would not con- 
lder itſelf reſtricted to the rate of ſaluage preſcribod 
by the Prize Act, but would allow a larger reward ag 
t eee lr at ee to for in a preceding ri 


ale (b),. RINLSED MAY DOLICUTIIEIT TH s won . \ <<) John and 
ne, ſupra 


mM fy my pig 5 TY 11 128220 9 0 Con. lb a 216. 
tended—T hat it was to be conſidered only a a8 4 caſe of . 
vlrage on pee 5, ; that Ra it was not ſtated... 
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i) Value of ſhip = cargo as admitted, £.1 ,002, IOs, : 
explicitly 


2s CASES DEVERMINED;IN; THE 


explicitly; that the nemy.were ſeen ta abandon. ty 
veſſel, there were; cirqumſtances 10 ſhem ther to hay 
e been the fact, as ſhe was in company, with än enen) 
l flaop;. When the Kite gave chaſe. It was to be can. 
- dered, therefore, as a., caſe of compulſory alan 
ment by the enemy, and as ſuch, . agreeable [to what 
has been decided in other caſes, the falvor 9290 by 

entitled only to his reward under the Prize Act. 


The 
GAGE. 
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Court, —What I ſhall do at preſent will be to pro. 
nounce for the rate of ſalvage due under the Ad, 
ſince the ſalvors are unqueſtionably entitled to thut 
If, on farther information, it can be- ſhłwü to be 

diſtinguiſnable from other caſes of recapture, 1 ſal 
permit that queſtion to come on again, If the ql: 
bad reſted upon the depoſitions alone, it would har 
dome the appearance of a caſe of derelikt, "becauſe 
there is in them no mention of reciptiire.”! Bu 

the affidavit of the officer who brings in he papen, 
deſcribes it as a recapture, and in that" view! the n. 

captors will not be entitled to more chan! the ur 

falvage. 

Fuly 14, 1807, —This cauſe c. came e before the Cour 
again on the affidayit of the Maſter of the Gaps wa 
at Verdun, he being then a prifoner in Frau: Tic 
affidavit ſtated only that his veſſel had pen eapttied, 
and that he had been taken on board the French pr. 

| vateer, and carried into Calais. It, did not fix.the 
| time of abandonment, or eſtabliſh the -fa&j»whete 
the enemy were on board when the Briiſb erung 
was firſt deſcried, ſo as to ſhew that the pike? ka 
been abandoned on that account. On the contra, 
in a letter from kim © of the ak, Taru i a= 
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Libited on the former hearing, he appeared to 
been altogether © ignorant” of the fate of his — 
ſating, 1 Was taken oh the 24th Fabrthary by a 
Egger, but T believe the Cage was retaken, and car. 

444 into Doder, but 1 cannot tell.“ Under theſe 
ircumſtances, the Court held the caſe not to fall 
inder the reſtrictions of the . 2 . oped 
alyage of one fourth (a). tige . 
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q Als was 2 caſe on a demand for colts and da- Infiruftions— 


Interpretation 


mages againſt the captors, for loſſes ſuſtained, ef tho tem 


Lig — 


i the ſhip being carried to Jerſey, a place, as s ſuggeſted, rv 
not fit for the reception of np of that en 


Jupou BxT. 


Sir W. Scott.— This i; is a 1 o damage ful, 
nined th a ell 1 kom Monte Video to Tauche 
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'@ 80 in the caſe 76 the — 25th Oftober 1807, which 
ms a caſe of a'fmall Britiff ſhip: of 100 tons, found at ſea by 
Hi Majeſty's ſhip Aggſtance, without * cargo on board, * 
caimed on ſalyage as recaptured. 3 

Tbe officer belonging to the Rz Hane, the only . exa- 

tained, had ſaid, “ that the chip was found without any perſon on 
hoard; that there was a lagger to widdward, which appeared to 
bea French privateer, and by which bs belirued ſhe-might have bean 
captured. The Court obſerved, that this repreſentation had been 
gen with great fairneſs, but chat it did not amount to proof of 
the actual capture, and abandonment i in the nature of a recapture 3 
that the fact might nor be ſo; and that under the inclination which 
the Court ſelt - to extend the benefit of ſalvage in caſes not rev 
ed by the act gf Parliament, it ad decree one fourth. 


orders way 
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Hp 


the property did not clearly, appear, Jam of opinion 
and that it was not an unreaſonable curioſitys on theit 


law that might ariſe out of the facts. The-originl 


now. is, whether the veſſel has been ſo treated in the 
| eultody | of the captors, | as to exonerate them from 


Ba. An open xoad for in 


cautiouſly exerciſed, and with reference to the vie, 


CASES DETERMINED DUE 


a5 i dturnddd cute with alarge-cango, dochimeritel ye. 
nerally as belonging to perſons e 1 
which 2 conſiderable part hs bern claimed former. 
chants in Landan. The;nefſsl had! failed from the 
colony of the enemy after hoſtilities. Conſidering the 
general cincumſtances of. the.caſe; thereſotes and ut 


that the captors were juſtified in the act of ſeigure, 


part, to bring the queſtion; gf property to Judicial; 
veſtigation, and to take the benefit of any queſtinn if 
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ſeizure, therefore was in my opinion - juſtifiable; 
and the queſtion for the conſideration of the Caur 


26 27! 


fublequent reſpondbility, fois n Dre abt 9. 

The firſt duty of captors at to the in. 
ſtructions, f is, to bring their prize © to ſome" convenient 
port. Convenient is a large and general term leaving 
a_certain latitude of di/eretion, byt a diſcretion io be 
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which the Crown, itſelf. muſt be ſuppoſed-ta:hayeien- 
tertained in. iſſuing the inſtructions. Conueniences are of 
different kinds ſome of a lighter nature, others almol 
indiſpenſable. Among the mo/t important mut be cn. 
ndered that of bringing a veſſel, to a port. wherg.fie 
may lie in ſafety, ſince that cannot unquęſtionab i 
be deemed A convenient. port, , which- does mot: Aan 
ſecurity : and protection to the property that is brougl 
nftance, where thę ſhip N 

be ocesſionally expoſed to the weather, cant he 
place of ſecurity. It is. +: therefore-quite::impoſih 
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that it-ſhonld>be confidlergd'ias 4 raren por for 12 3 
he preſervatiom of property v3 vinnoisd 26 Vilsꝛan W. ASHINGTON. 

Another reiaterial ingredrent'af eitvenitiice dk bt, mg, 
tat the port ſhall -be of fufficient capati B aide 

reſſels to enter without untoating their” 
iti the intention of the legiſlature that büfk —— 
broken. If there is net depth of water to All8 / Ray 
to lie without taking out the cargo, . nin it Blr 
leut; ſince captors are not to meddle With! thi 
cargo in any manner, without! the authority of the 
Court, which cannot be exerciſed until the veſſel has 
been brought inte rte? igen ec 

ks alfo highly deſirable, that the port ſhould be a a 
pace which holds ready communication "with the 
ribunals, which have to decide on queſtions arifing 
mn WY out of the capture; that the parties may Have accels 
' WH to advice, and may be enabled to obtain the neceffary 
„ information ;- and that the directions of tie Court 8 
Admiralty may be carried into effect with difpatch. 
For all theſe purpoſes it cannot be ſuppoſed that $56. 
land, for inſtance, or Sr. Rida, could be" detined 
convenient porte, for veſſels' that have to Wait for "at 
judication in the Admiralty Court of England. Thele 


ae the leading points of eee and may be 
eemed indiſpenſible. oy it © too omen eb Moron 
S109}! = 


On the other hand, there may 'be / conveniences of 2 
ſubordinite' nature, in favbur the able, whic| 
way de ls very deſerving of attention when 15 
not interfere with thoſe of higher moment. 
ance; that owtiers of privateers may ws 4 
om port, is büt a reaſonable advantage in itſelf 
vnen kept within proper limits, and fiot 2 — 10 
1 over the "Uitorefts of otlier Perch nd 

more 
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uſually been granted to the privateers of that Wind, 


ports, and therefore it is not to be ſaid, generally, thi 


bring their prizes into the ports of this.GounttFe:;! 
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1 more eſpecially over thoſe: general purpoſts of public i 
WAI == juſtice, to which the Court is principally: bound u con 
| April rh, attend. The privilege of -eleQing their ow ports; wil abe 
2 convenience, which may be allowed cateri gar 1! 

and it is one in which the Court will be difpohd u bey 

ſupport them, when it does not become the eue ff = 

greater inconvenience to others. But the juſt Bun io | 

of this perſonal accommodation are to be diſtinctiy c. 0% 

ſerved; it is not an object to be purſued 3 ſq 

nately, for the mere profit of agency *4hd cw nig 

miſſion, in neglect of other ae of ph wit 

or more general importance. 1-44.94, 11.11 BN VP 

In the preſent caſe, the port to which theveſſel wal L. 

carried, which was that of Jerſey, is not altogethe uh 

without objection, ariſing from a want of opportunity Lol 

Ma 


of intercourſe with this Court; which renden it, u 
that reſpect, not /o convenient for the general diſpatch 
of buſineſs, as the out- ports of this kingdom. That in 
convenience, however, if not increaſed by farther 
negle& of due diligence and attention to the'generd 
intereſts concerned, is not ſo great, as to'Iinduce 
the Court to over-rule the indulgence which Ju 


and the neighbouring Iſlands, of carrying their prize 
to their own ports. They are places of great mf 
enterprize, and of important ſervice to the ſtate,” fron 
their local advantages, and from their exertidi in fit 
of war. The privatcers of theſe iſlands have it pril 


been always permitted to carry their prizes to their in 


it is not a proper exerciſe of the diſcretion; repoſted in 
them, or that they ſhould be compelled in all cacaꝶ 
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geleription . It was a veſſel of goo tons, of a burthen 
beyond what, thut / port Was eapable of receiving. It 


to have been carried there, or at leaſt that ſhe ſhould 
not have been detgined there, in oppoſition to the 
requeſt ſo repeatedly made for her removal. She 
night have been taken to ſome port of England; or, 


which was received, ſhe might have been ſent to 
Lindon, which has turned out to be the place of her 
aftual deſtination. . I do not ſay that a privateer is 
bound to reſt entirely on the veracity of the neutral 
maſter; 71 becauſe, if ſhips were to be releaſed imme. 
lixtely, on the good faith of ſuch repreſentations, I 
m perſuaded, the ſanRtity. of that faith would be very 
lrequently violated. But the aſſertion of the actual 
leſtination to London, might at leaſt have ſuggeſted to 
the captors the propriety of making enquiries by their 
correſpondents, in London ; and if by writing to London 
they had aſcertained the truth of the aſſerted deſti- 


quieſced, in the removal, on a juſt view of the conve- 
Kence of all parties. For if ſuch a ſtate of facts had 
been preſented. to the notice of the Court, It would 
undoubtedly, have held itſelf bound to order tlie re- 
moral, for 5: the vid benetit of the property con» 


el 


This Kip; hich TI have faid was not improperly 
ſized, was cartieſl to the port of Jerſty ; and the 
ernten which is given of that port is, © that it is 
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muſt-have deen obvious, that ſuch a veſſel ought not 


= would have been moft proper, on the information 


ration, it would have been expedient then to have ace 


an 


es therelis enough/00.1hd.captors Han ſheiwing; * WASHING zer. 
awince the Court, that: the port of Jerſey a, on. 
cher grounds, an impreper port for a veſſel of this a 
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hy es "the by 
or the weſſer will take che g ee 
clear chen, tat an open road 2 
or *ronvenient port e dat ofa 
The maſter had originally entered Nis f 
i, and had repreſeftted all the ch i 
to the ſhip, in a letter which appemw to be 
cotifidered letter, and i which HE Modghy pi 
upon the captors the inconvenient" und du bf 
ſuffering the veſſel to lie there, in u port aW Wb 
place of ſafety. So the fact has turned ous Ehemytore 
themſelves have brought in an aſſidavit ci atheir piu 
and of their own ſurveyors; to hem thüt be 
was not lying in a place of ſaſety. Bueithe ban 
which they drew from this repreſentaii an / os doe n 
is one in which the Court will fd it ct 
to concur with them, vis. “ that it wis nebel 
that the veſſel ſhould- be taken into t er pu 
and for that purpoſe that — 
and unloaded.” - On their wn ſtatethent/ 
was not anſwerable to 'the requlſite MINT 
already pointed out, that it hub E 
enough to receive the prize, Willi · b bit 
The concluſion to which they dugtit to- Wit 
was, not that the veſſel ſhould be taken inte WE init 
port by firſt breaking bulk, but chat he fsuld Ur 
deen ſent to ſome other ports mote fit Ib AK f. 
ceprion of ſuch a veſſel. ud 64 9 


©--They proceeded to unliver the cargo. Befr. f 
enlivery took place, they had <a cle bi 
formation thar the : veſſel was really d.Mindd 8 of ju 
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' becauſe, before it, as. commenced, the, maſter. had 
requeſted them to, wait fill the packet arrived. 2s he 
yaderſtopd, that ſome: negociation was gping on. At 
that time, then, there Was a reaſonable call, upon 


the captors o carry the veſſel ia ſome more proper 
They were ndt juſtified in inferring * that be 
muf be carried into the inner port,” and for that purpoſe 
* that ſhe muſs. be previouſly. unloaded.” I am clearly 
of opinion, therefore, that IN THIs they have done 
what they ought: not to have done, and that there 
 caule of damage, to. be referred to the n 
aud merchants on theſe points. 
Some other grounds of oat have been: al 
leged againſt the captors, as charges of damage boca- 
ſoned by the loſs: of /ome of the crew who have deſerted, 
and others who have been impreſſed. Theſe are conſe- 
quences which are in no manner connected with the act 


pened on her paſſage up the Channel, or in any other 
port. If an American veſſel has Britiſb ſeamen on board, 
they will be liable to be taken out. It is alſo a probable 
conſequence, that they will withdraw themſelves; but 
theſe are inconveniences which have no neceſſary x. 
texion with the act of carrying the veſſel to Jerſey. I 
(hall, therefore, diſmiſs theſe complaints. On the other 
parts of the. caſe, I, wiſh to repeat, that it muſt, not 
be conſidered as an improper” act of diſcretion-to 
carry prize. veſſels, to the ports of Guernſey and 
Jerſey; but they muſt be ſuch veſſels, as are not 
unfit to be received there with ſuitable accommo- 
(ations, It turns out, in this caſe, that it would 
have been infinitely more beneficial to all 1 
aptors as well as claimants, that the veſſel ſhould ha 


OR CORES ERIE SS SECS TEE, Foot Seri + + 


vol. vi. v the 


of carrying the ſhip to Jerſey. They might have hap- 
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been brought to Lone] port of this kingdom, or, — | 


5 
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m. the circumſtances, to Lenden. From the negled of 


IE. due precaution in this reſpe&, loſs has been Cuſtang, 
= s, and therefore I ſhall refer the queſtion of damage to 


the regiſtrar and merchants under . obſervation 
n I have made. 


£ 


March zcth, and THE MARIA FRANCOISE, Lz Bovsen, Maſter 
April ad, 1806. . 


| Droit ef Ad- IIS was a tick of Droits of Adniraly, as to 
mites ** a French ſhip, which had failed from Europe to 
6th March 1665- the e of France prior to the declaration of hoftilitie 


Conftrutiun— 
as to term acci- in March 1803, and had been captured off Pad. 


j cherry by the Fox cutter, and carried to Negapaton, 
* but had been releaſed from capture there, by an 
order from the Engliſb Admiral of the ſtation in thoſe 

ſeas, and was lying in the road of Negapatam, when 

a ſecond ſeizure was made, 7th of September, 1803, 

on the part of His Majeſty's ſhip Sheerneſs, who 

brought the prize to England, and proceeded to ad- 

judication. On theſe facts appearing in the depo- 

fitions, a claim was directed to be interpoſed, onthe 

part of the Admiralty, as for a droit of Admiralty, 


ſeized in port ſubſequent to hoſtilities, 


On the part of the Captor, the Ki ing? 5 Adu 
and Robinſan.— This ſhip was ſeized by His Ms. 
jeſty's ſhip the Sheerneſs, at Negapatam. . The place 
of capture is repreſented by one of the vitneſſs 
to have been in the port, but that is not to be taken * 


conveying any preciſe deſcription of the nature bY 
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„ 


be place. it i 18 r meant to repreſent the ſhip. as as. . 5 Lf 
hing at anchor off that town, or as it is expreſſed by FU 
mother witneſs, « jy the port, and at anchor;” that —_ em 
5 at anchor off Negapatam. It may be material that 4 224, 1806. 
tis fact ſhould not be miſunderſtood, becauſe, from 

ke general deſcription given of that coaſt, it appears 

v be nothing more than an open road, or mere an- 

chorage ground, which extends for above two hun- 

lred miles along the coaſt of Coromandel. Of ſuch 

place it may be a queſtion, on the authority f 

at fell from the Court on a former caſe (a), re- @) —_ 
pefting a mere anchorage ground off St. Marcou, 3 
jow far it would be ſufficient to ſuſtain the 

caim of the Lord High Admiral, ſo as to conſtitute 

capture in port. There may not be any port there, 

n ſuch a ſenſe as will ſupport rights of that na- 

ure. It is not neceſſary that there ſhould. When 

thoſe rights were firſt created, they referred to 

ports of a more diſtin& character, where the rights 

ad duties of the Lord High Admiral were offi- 

ally exerciſed, In ſuch a place as this he could 

lave had no repreſentative to inforce his rights, 

or any duties to perform. It is ſubmitted, there- 

hne, on this point, that the mere relation which 

{ſip bears to a town by anchoring in an adjoining 

nadſted, will not anſwer the terms of the order in 

Council, fo as to make ſuch a veſſel liable to be con- 

ldered as ſeized in port. It may be a farther queſtion 

ub, whether the character of that ſettlement is ſuch 

zem entitle the Admiral to any rights. The order 


« Council, 6th March, 1665, ſpoke only, in the 
bl ſtance, « of ports of His M. ajefty's kingdoms of 
v2 „ 


ae 


CARS Brier IN | ite 
Eng 5 and Teland 00 By a Mbregent orte, 


= 2 a. 4 arch 1667-8,” the ſame” privileges Were de-. 
eee red to Extend at to all ports hi te ung of a 
miral of "England, and of Al of "EI Melt th 
Foreign Plantations.” Can it be faid, chat the mer 
mercantile ſettlement” of the af Ind d h 
Negapatam will anfwer this deſcription? *The ri ſe 
territory have never been conveyed. It is, Bow al 
on this ground alſo à place in which no-Hghts can i: 
accrue to the Lord Hi gh Admiral under'the terms of i © 
the order. But G58 is a third queſtion, of more v 
importance than either of the preceding,” and one that n. 
may, perhaps, render it unneceſfary that they ſhould de 
be preſſed to any determination. The order uf " 
(s) See vol. 1, Council of 6th March, (s) 1665, directs, «that u de 
«a ſhip 8 and goods belonging to enemies coming into an Ie 
port, or creek, or road, of His Majeſtys Kingdom of l. 
England « or of Ireland, by ſtrefs of weather; or any © 
other dent, or 1 miſtake of port, orb 4, roo be 
8 2 10 970 13 D7 (ap 
8 OUR TSTTY Er ANTE) — 57 53.778. Yi Lens 019%; bee 
Ao lteppes Ats cher there bad beeda previous brder i Ce ma 
St; Dæ. 145:1664-—** About ten weeks before the” rebar % 9 
the war, reſpecting ſnips driven in by orm, or ſeizec by ,non 
commiſſioned perſons, and taken into the poſleſton vi of the vfiicer vor 
of the cuſtoms; do hom l prizes were tlien « cent Ma 
which order the King was pleaſed to direct, that: the ſhiph bn the 
in by. theſe accidents, ſhauld be reſtored-to, his Royal, by a ther 
| and to deelare that they to him as bona, inimigaruth 
virtue of his patent ; NS dle aſhes 10 meddle wit | It 
15 only if His Majelty's ſhips mould : bring" ia, ad n Ne 
5 This muſt-unqueſtionably'be conſidered rather un in aft u © þ 
2 — 2p$2mmificepce on the part of the Fee dp 
| his Royal Brother, than as a AiſtinQion. on an e 
N 2 Ho 101 (apt 
| Eiple of legal conſtryRion, | 
2433304 DET 411 DR, IN N ino 10 3 N (ale 
„1 2 — 9 | 
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of not knowing ef the war, do belong to the Lord 


ning from caſualties only, that are declared to. be- 


het the line of diſtinction is, between ſuch perquiſites } 
ue mere caſua{ties, in the ſame manner as waifs and | 
trays are perquiſites of ſeignory on land, and ſuch 
tizures as have their cauſe; or origin in the. exer· 
cle of hoſtilities, or, in motives ariſing in any manner 
tum a ſtate of war. In this ſenſe the following part 
o that order expreſs]y declares, < but ſuch as ſhall 
wluntarily come in, either men of war or merchant- 
nen, upon revolt from the enemy, and ſuch as ſhall 
t driven and forced into port by the king $ men of 
ur, and alſo ſuch ſhips as ſhall be ſeized. in any of 
de ports, creeks, or roads, of this kingdom, or of 
land, before any declaration of war or reprizal by 
tis Majeſty, do belong to His Majeſty.” The cir- 
unſtances leading to the ſeizure of this ſhip are 
early of the latter deſcription ; ; the had been 
aptured by one of His Majeſty's ſhips, and had 
hee actually carried to Negapatam as prize; and, as 
my be collected, after the commencement of hoſti- 
lies, though they were not known in that part of the 
world. The prize had failed from Breſt on the 15th 
March 1803, and had arrived at Pondicherry before 
he firſt ſeizure. She could not have been captured, 
flerefore, till after the declaration of hoſtilities, 
IIth May, 1803. She was. carried by the Tor to 
Mapatam, where the Engliſh Admiral, not knowing 
i hoſtilities, ordered her to be releaſed. After know- 
kdze of hoſtilities, ſhe was again ſeized by the preſent 
tor on the 7th of September. This, therefore, is a 
ale not only not included in the former part of the 
v3 order, 


h Ad Ibis is a def tion of uiſſtes Fzxancoutr. 
High Admiral. T 18 crip perquiſite rare 


long to the Lord High Admiral; > and it 19 ſubmitted, i hob 
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n. order, which it muſt be diſtinaly-ſhewn, 10 ſuppon 


\MARrA 


*Fzancouzr, the rights of the Admiralty, but expreſsly . 
— cluded, and defi e in the me w Fong 


eie clauſe, 
| On the part of the Admiralty, Laisha died on thy 
nature of the Hights' of the Lord High Admiral (a), aid 


| 1 1 3 


— —_— — — ——— — 


6—— 


0 The eſtabliſhment of this office, and the ontup whe! 5 pm. 

ſits aſſigned to it, ſeem to have undergone conſiderable n 

at different periods. Bir Leoline Jenkins, in his Report on 

the ſubject, adverts to the ſeveral ſpecies of perquifites which 

had become obſolete in his time. * It appears,” be fayy 

« by the Black Book in the Admiralty, (ybich certainly is 21. 

. cienter than King Edward the Third's time) that, the Adwirl, 

| {for then there were three or four together) had their dues and 

perquiſites eſtabliſhed unto them in time of war. An Admirl 

had, while upon the King's ſervice, by ſea or land, 48. a-day ; i 

£ 3 „ ä Knight, 68. 8d.; if a Baronet, 138. 4d.; if an Earl, more, 
V 100 marks a quarter, pour - regard de trente hommes armes, thoſe 
are the words, 28. a-day for every Chevalier; 18. to every Ecuyer, 

6d. to every archer on board him. Beſides, he had great ſhare 

| (and the word ſhares is ſtill in "his patent) in all prizes, whether 

taken by ſhips in the King's pay, or by private adventurers. Other 

perquiſites he had, not worth the mentioning, becauſe propor 

1 tioned to the rate of money, and to the tenuity of the times. The 

4 Lord Admiral hath, it ſeems, none of thoſe petty perguiſtes at 

this day ; yet it cannot, I think, be denied, but that he has 2 

right unto them, or to ſomething elſe in hey of them, both oo 

{ effi and by the words of his patent, which, gives him 

En and emoluments of his place, i in as full and ample manner 

47 any of his predeceſſors enjoyed them. But how the appoint 

; : ment in the Black Book came to be diſuſed, does not appear bj 

any memorial that I can find in the Admiralty ; ; If it were changed 

into tenths, as it was poſſible, in conformity to the French model, 

(where the Admiral, for his ſupport, and in conſideration of the 

_ dignity of his place, and the j importance of his' ſervicè, had, in the 

(a) EdiA. H. 3. Year 1 584, (a) ſon droit de dizitme) It was then 4 right eſtabliſhed, 
Arg dg. not a flew en and by edict confirmed unto nit 157 —4 
11 


. 
hn 


- 
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contended, that the leading cireumſtances of this feizure 
were unqueſtionably ſuch, as brought it within the de- 
ſcription of an enemy's veſſel ſeized in port ſubſequent 
to hoſtilities, a claſs of prize, which is declared to 

belong to the Lord High Admiral, on the ſolemn en- 
that was made into the nature and extent of his| 
perquiſites in 166 5. It remains to be ſhewn, on the 
other hand, in what manner this particular ſeizure is 
diſtinguiſhed from the general claſs. Ir is in the firſt 
place argued, as to the deſcription of the place—that 
it is not a port in any ſenſe that will ſupport the claim 
of the Admiral. But there has been no caſe in which 
the claim of the Admiralty has been rejeted on that 
ground. On all general reaſoning, we muſt ſuppoſe 
that it would be ſufficient that the ſhip was lying under 
the cloſeſt relation to the ton, that the nature of the 
place admitted. It was the uſual place of anchoring 
for the trade of that town. As to the obſervations 
that fell from the Court in a former caſe, it is to be 
recolleQed, that they applied to a place totally different 
in this reſpect, ſince it was no place of trade; St. Marcou 


al prizes whatſoever, but of all priſoners too; and that futvant lee 
arciennes ordonnances, as by the edit at large doth appear; and 
the benefit of this precedent, I conceive, was enjoyed by the 
Prince of Orange in the ſame kind.“ Vol. ii. p. 766. 

Of theſe tenths, it is ſaid, in another place, © there is no mention 7 
in the Lord High Admiral's Patent of theſe tenths, nor is there any 
uinterrupted cuſtom alleged for them, except in the caſe of private | 
men of war, from whom the Lord High Admiral does receive his 
tenths, That the Earl of Warwick had them given him by the 
lie uſurpers, from the public ſhips likewiſe, is yet freſh in memory; 
ud that, after they had extinguiſhed the name and office of Admiral, 


thin g in the revenue of their prizes, and applied them to different 


vards (5). 
v4 was 


FAN OH. 
— EE 
v »ch oth and 
'} April 226, 1806. 


& much as in them lay (a), they ſequeſtered the tenths as a diſtin (4) Scobel. 


uſes from the reſt, „ namely, for medals and honorary re- (5) 22Feb.1648. 
—27 Aprili649s 
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Francois. 


OO nN holding ay connection {with this chunt, — 


Maxck'zotb, 
April 1 nd. 


Admiral riding there at the time, by. whol e authogty 


4 however, it is apprehended that a go” has occurred 
in this Court, under ſimilar circumſtances, i in Which 


(s) Adm. Rep. 
vol. 1. p. 


(5) Adm. Rep. 
vol. 3. p- 12. 


the, Britiſh territory, the. nature and "E6nditi6n, of 


the | preſent caſe; for Ne gapatam is a regular fctrlement 


CASES Seven hon 


was in that judgment deſcribed'to beaplabeof 
occupatiotr dhily o the'eneitly's coaſts, arid ab 


for mi itary purpoſes. That fact is very differtntf in 


of che Fal India Company, and there an Eiighh 


9111.7 


the former releaſe was made. If it was «heel, 
therefore, that. the Lord lig ch Admiral thou! youll be re 
preſented by, any officer zung under 15 ay thorny, 
even that circumſtance would not be wan 0 
preſent inſtance. As to the deſcrip tion 8 1 1 5 lace, 


the ſame objection did not prevail. The, Mera 
ur (a) was condemned as. a. droit of Admiral; 
yet the ſeizure was made in 7; armouth Roads, a place 
no more entitled to be conſidered as a; port, than the 
anchorage ground, where this ſeiaure Was made. 
Then as to the other queſtion, whether the paſſeſſion 
of the Eat India Company is ſuch, a poſſeſſion, as 
would carry with it the right of the Lord High Ad 
miral; which are declared under the order “ to extend 
10 ali places within the kingdom of England?! 0 That 
has! alſo been eſtabliſhed, in the caſe of the Indus 
Chief+(b), in which, on a queſtion ariſing, Whether 
foreigners reſiding in the ſettlements of the Ef 
India Company could be conſidered as feſident in 


the territorial rights of thoſe countries Was. dil 
cuſſet; and the Court was inclined 0 bold, dna 
for "pitpoſes of this Kind they might r 
niger 0 * hin the ATTY or 5 b 


oft oe! he J 
A Th ) b ene 


eee IE e Xx-x 


144. 


_ * d 
1% * 1 * 
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HIGH: EQURT:OR ANMIRALTY. - 
Crown (a Then, as the laſt; objection, it is con: 


the former part of. the order by 75 reſervation of the - 
netation put ypon.this 7 by the learned perſons,” 


he order. By the account of that diſcuſſion, extant 


the limitation, ſuggeſted on the part of the Crown by 
the King's Advocate, Sir R. Wi, iſeman, was, «hat he 
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coded, that fuch a: caſe as the p reſent is taken out O! x ee 


4121790 


[March ich, and 


Aol 2205 raced 


who were engaged in the dlcullon which preceded ; 


in the works of Sir Leoline Fenkins, t appears, ar 


„d have it underſtood to be without prejudice to 
be King's men of war, if they ſhould happen to be 
j the firſt ſeizors.” . To which it is afterwards ſubjoined 


enemy, putting himſelf into port, or elſe" when they 


dir Leoline Jenkins, «ag very reaſonable in the cafe.”: 

This, then, is the interpretation which, it "was 
then contended, ought to be put upon the ſeveral parts 
of this order. If a eruizer appears to be in any manner 
nſtrumental in driving the veſfel into port, unqueſ. 
lonably ir would be a harſſi interpretation of the privi- 
leßes of the Lord High Admiral to defeat the comple- 
ton and ſucceſs of a purſuit already commenced. But 
his | Is not a a caſe of that deſcription. The individu 


——— 
— 


(a) See alſo the 3 rol, iü. Wr p. 7 T in ih 
the national character of the claimants, Armenian merchants reſi dent 
in Madras, was an. Fffential part of the queſtion, by which otly they 


ſubjets,— In the writings of Sir /. Jones, it is to be obſerved, that 

in ſpeaking b. n of the condition and character of the inhar 

bitants of the B poſſeſſions in India, he deſcribes — N: 

Brivfh 7 Za Whenck it ſhould appear, thit iu 

ter cannot now be fewer than thirty millions of Britiſh —.— 

Diſe. x. Aſiat. Reſ. 
captor 


happen to meet an enemy as they are going (dut of 
ur. And this reſtriction I do alſo ſubmit to, ſays; 


* 
4A ” 
Hh i» . 


vere affected with the penalty of trading with the enemy as Britiſh | 


and approved as a reaſonable reſtriction, provided (a) (0 vol. z. 
that men of war do make the ſeizure in purſuit of an p. 767. 


3 


"ll 
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captor had no incipient merits to plead. The prize lay 
at anchor, owing to a cauſe which was, as to all "bs, 


—— ——__——_—_—_ 
rere eee concerned in this queſtion, entirely accidental. On 


April 220, 1806. theſe grounds, therefore, it is ſubmitted that this ; 2 


* 


perquiſite falling under the terms of the grant, and 
as ſuch properly ſubject to condemnation as a droit of 
Admiralty. 

In reply, the King's Advocate and Robinſin, ob- 
ſerved, that the caſe of the Mercurius, which had been 
mentioned as a ſeizure in Tarmouth Roads, was 2 


| ſeizure made immediately by the officer of the Ad. 
| miralty. That the diſputed intereſt in this inſtance 
was to be conſidered not as between one grantee and 


another, but as between the Lord High Admiral, and 
the crown, for whoſe intereſts the individual captur 
was to be taken as a truſtee, under the temporary 
grants that are made to er at the commencement 


of each war. 
That the true point of diltindion, under the order 


of 1665, was whether the coming in was accidental; 


/ and the whole queſtion turned upon the meaning to be 


aſſigned to the term accidental, which was to be un- 
derſtood as relating not to the individual captor mere. 
ly, but to the original cauſe of coming in. Whether it 


was owing to a war- cauſe, or otherwiſe accidental (a), 


- not 


— 


— 


(a) Upon this diſtinction, a caſe almoſt contemporary with the 
order in queſtion occurs in Sir L. Jenkins? letters, as to property 
detained and urrefled in the Admiralty Court of Jamaica. It was 


the caſe of a Dutch ſhip, which had been captured before the 


war then exiſting, in O&ober 1664, by a French man of war, on 
the coaſt of Cuba, and carried into Jamaica, What was the 
original ground of ſeizure on the part of the French captor is not 
explained, but it appears that he inſtituted proceedings againſt the 
veſſel, and prayed to have it condemned to him, or at leaſt to the 
amount of bis expences, and the damage ſuſtained in the 1 2 


1 


 MGH COURT OF ADMIRALTY. a 
not abſolutely, which could ſcarcely happen, but ela- The 


tively, and with reference to the war. This coming p. — 1 


in was unqueſtionably not accidental in that ſenſe, andi 


j ſuch it was not within the meaning of the grant — 2 
to the Lord High Admiral. ; | 
JUDGMENT. 


Sir W. Scott,—-This ſhip was taken as an undoubted 
French ſhip, and with a French cargo on board, and 
therefore both were unqueſtionably ſubject to con- 
demnation. But when the caſe came before the Court 


— 


— — 


The Judge, on the 22d of November, 1664, ſuſtained this 

prayer ſo far as to condemn the ſhip and lading, for the payment 

of zool. to the Frenchman. The Dutchman appealed from this : 
ſentence; and Sir Thomas Modyford, as Judge of Appeal, de- 

cree it to be null and void, and that the ſhip and her lading 

ſhould be ſold, “ and that the proceeds fhould remain in ſuch hands 

as he ſhould appoint, for the uſe of the Hollander, in caſe there ſhould 

be no war ; but if a war ſbould happen, then the ſame to be for the 

uſe of your Majefly, and his Royal Highneſs, in ſuch caſe made and 
provided. Theſe are the words of the ſentence which was given 

December the gth, 1664. The firſt proceedings in the Admiraliy 
of Jamaica bear date the 19th of November next before. The 
order for general repriſals againſt the Dutch, iſſued the 8th of the 
lame month and year, and the war was declared in February fol- 
lowing. The firſt queſtion anſwered was, that the Hollanders 
bad no right to this money.“ On the ſecond, Whether his 
Majeſty, or elſe his Royal Highneſs ſhall have the money;“ 
much reaſoning is employed, in the courſe of which Sir Leoline 
Jenkins obſerves, in principle to the effect of this caſe—** that no 
ſeizure in port which is by accident, (and I reckon all ſeizures 
accidental to a war, or repriſals, that are not by your Majeſty's 
name and command), is by the regulation intended to enure to your 

Majeſty's uſe (a).” And in conclufion, “ ſo that upon the / (a) Page 743. 
whole matter, the ſeizure of the ſhip having not been by way of | 

embargo, in your Majeſty's name, or by your warrant, but by a ju- 

ficial decree between party and party, which was a mere accident 

to the rupture, then begun ; and this ſeizure or arresT (5) happening (4) i. e. by the 
at a time when repriſals 2vere aually iſſued out in England, I am _—_ of Admi- 
of opinion, under correction, that the right to this money is mg 

reſted in his Royal Highneſs, by virtye of his patent, and of the 

ulation th of March 1665-6. V. 2. p. 743. 


in 
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in the-firſt inſtance, ſomething appeared. in the depo, 
> which ſhewed that there might. Poſlibly, be | Up 


——.. intereſt accruing. to the Admiralty. from the circum. 


March: 20th , an 


April 220, i806. 


306. ſtances attending the capture. The Court therefore 
conceived it to be its duty to condemn only generally, 
and directed notice to be given to the offcers of the 
Admiralty, in order to afford them an opportunity of 
ſuſtaining ſuch an intereſt, if it ſhould appear. adviſea- 
ble. It would indeed have been a groſs deraliftion of 
duty in the Court not to have uſed chat precaution, 
Becauſe it is the duty of every Court of Juſtice. to, take 
notice of all intereſts, that appear to reſult from the 


evidence before it, and not to ſuffer any perſons to be 


precluded from aſſerting their juſt demands, from 
want of notice of any facts that may have tranſpiredi in 
the courſe of the proceedings, and may have come to 
the obſervation of the Court. If the original proceedings 


had been inſtituted on the part of the Admiralty, and. 


it had appeared, that the individual captor might be 
intereſted, it would have been equally the duty of the 
Court to have preſerved his rights, and not to have 
ſhut him out from an opportunity of interpoſing his 
claim. It was a moſt extraordinary proceediny on the 
part of the actual captor, that becauſe the r had 
entered the decree of condemnation, without noticing 
the direction which was afterwards given for ſuſpend- 
ing it, upon the notice taken of theſe circumſtances ſo 
appearing, a complaint ſhould be raiſed againſt the 
King's Proctor, the officer of the crown,, that. he did 
not take advantage of a ſentence ſo paſſed, and make 
à diſhoneſt uſe of a mere act of inadvertency in the 
officer of the Coug, The King's Proctor would have 
deſerted. his duty as a praQticer in the Court, if, his 
conduct had not been exactly What it was z and 
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the coriplaint againſt him is founded in a 13 wür. , 
conception of the nature of that duty (ca). Hmdebht 
We now come to the queſtion of intereſt, Abeter = —— 
this prize is to be condemned to the captor, or as A ola 2 . 
droit "of office to the Lord High Admiral, or as that 
office is now conſtituted in practice, to the King 
in his office of Admiralty. It is well known that for- 
nerly there was 'a Lord High Admiral, who now 
exiſts only in contemplation of law. All rights of 
prize belong originally to the crown, and the benefi- 
41 intereſt derived to others can proceed only from 


the grant of the crown. . It was thought expedient . 
to aſſign a certain portion of thoſe rights, to maintain 
the dignity of the Lord High Admiral; but during 
the civil wars, thoſe ancient grants had grown into 
obſcurity: and it is obſerved by Sir Leoline Jenkins, that 
i had been the policy of the uſurper to expunge, -as 
much as poſſible, from record, the very name and office 
af Lord High Admiral 00 and all rights belonging io it. 
— il eib 
(a) Theſe e were thrown out in alluſion to the for 
mer proceedings in this cayſe, On the facts above Ab the 
Court, the captor | had conſidered himſelf” aggrieved by, not 
the copy of the ſentence delivered to him, and had diretted th * 
pearance to be given by his own'proctor to aſſert his intereſt; id ops 
poſition to the King's proctor, in whole hands the Tarefand mE 


nagement of the caſe was .officially lodged. On a mtion being 
made to that effect, the Court adyerted to the circumſtances of 
caſe, and diſmiſſed the application, wich ſroog, bur ot 
the meaſures which had beer purſued.” 8 ITT 
(I) Thic er of Warwich wi appettited' Lord W. Adu 
by the Parkiament.He reſi gned under an orffitiance that) membeti 


would have no _employmedts e 2645. W appointeg 
again by the Commons, 28th pr; 1645.—. ee rived ai 
u 


23d February 1648 ; under un Sale that that office 3 and 
wardenſhip ef the Cinque Ports ſhould be extciited' by thb Cs 


of State appointed by\the: authority! of) Parlameiit,13:8:0b0{; 
Fab. 23, 1648, 
At 
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March 2ath, and 


April aad, 1806. 
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At the reſtoration, therefore, it beca <effa 
Fea an enquiry into the nature of thoſe rights, 
for the purpoſe of aſcertaining their juſt limits. The 
diſcuſhon that took place reſpecting them is recorded 
m the works of Sir Leoline Jenkins ; and I thitkk it 


does appear from the hiſtory of that tranfaction, that 


the nature and diſtin&ion of thoſe rights' had been very 
much obliterated in the minds of thoſe who might 
be expected to be beſt acquainted with them. For 


the opinions, that are reported to have been held-by 
perſons of eminence m this profeſſion at that time, 
are in no trifling degree at variance with each other, 
and contradictory to the — en tay: now 
for a long time univerſally prevailed. 4 
Very few paſſages from Sir Leoline Jenkins will be 


_ ſufficient to juſtify this remark. In the firſt letter (a) en 
this ſubject, the right of ſeizure in port is ſuppoſed 


(a) Page 765. 


not to belong to the Lord High Admiral, in prejudice 
of King's ſhips, though nothing is more eltabliſhed 


now, than that ſuch perquiſites belong to the Lord 
High Admiral in excluſion of King's ſhips, as well as | 


of others. It is ſaid alſo (5), © that rhis right in port 


does not appear to be in the Lord High Admi- 


(3) a. 


ral, to the prejudice of the King's own ſhips, either 


buy patent or Pręſcription; ” which if taken ſeparately, | 


might appear to impugn a principle now moſt clearly 
underſtood, that theſe claims of ſpecial privilege, on 
the part of the Lord High Admiral, can have no 
other legal origin than the grant of the Crown. 
The meaning, however, which the words of that 
learned perſon, as explained by ſubſequent paſſages, 
were intended to convey (c), is not chargeable with any - 


—— 


* 
00 Sir Leoline Jenin: is to be underſtood as ſaying cc that the 


patent granted only bona OY" ſortuito reperta, that the 9 
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accuracy on this point, and therefore I dwell = The 


Marra 


n this obſervation no farther, than may be neceſ- Francotss. 
ſary to obviate the danger of miſconception on a ſub- — 


Marei 206th, and 


8 


ject of public importance. In the account (a) of an ad, 1806, 


the diſcuſſion which afterwards took place, this emi- (a) Page 767. 
nent perſon has recorded the traces of other opinions» 
which it is not ſo eaſy to reconcile to the more: corre& 
view which is, I conceive, properly to be taken of this 
ſubject. He ſays, we. all agree that His Majeſty 
has not any intereſts in ſuch ſhips and goods belonging to 
enemies, as are taken and brought in by any of His 
Majeſty's ſubjets, who are not employed in the King's 


ſhips, or in private men of war.” | 


But we differ only, in this *circumſtance. Sir R. 
Niſeman is of opinion that ſuch ſhips and goods ought 
to be condemned to the taker ; Sir W. Turner and my- 


_Y 


— 


to bona inimicorum, was an extenſion of the grant by interpretation 

under the late regulations. In that ſenſe, he explains himſelf, * not 

by patent, for the words bona inimicorum caſu fortuito reperta do refer 

as well to the open ſea (and then the admiral claims not againſt the 

King's ſhips) as to the ports.“ „ Not by preſcription, for in the tro 

precedents, which is all I yet find of enemies goods ſeized m port 

ad adjudged to the Lord Admiral, it does not appear by whom 

the ſeizure was made, in the one at Svanzey, and it is expreſs, | 
the vice admiral made the other in the Iſe of Wight (6).” 80 (6) Page 765. 
alſo in another place (c): His words are, before this regulation (c) Page 742. 
be applied to the fact, it will, I ſuppoſe, be granted without 

difficulty, that there is nothing new granted to the admiral by | 

this regulation, only his patent is explained, and his right, which | 

was in part acknowledged in an order of Council December 14, 1664, f 

1s more expreſsly declared as to bona inimicorum. The Lord High 

Admiral has bona inimicorum pro derelifiis habita ſeu caſu fortuitq 

regerta within his juriſdiction, granted to him by patent; and by 

the ſame regulation, March 6, 1665, his right is declared to ex- 

tend to enemies ſhips, coming into port by ſtreſs of weather, or other 

xcidents ; ſo it is if they come in by miſtake of port, or not 

kowing of the war.? Sir Lealine Jenlint, vol. ii. p. * 


Te Telf © 10 the Lord High Admira“ Here again is n 
FRANCOLSE. opinion wholly untenable, in favour of non-commiſſoned T 
— ang Captore, For that they ſhould hold any intersft to be 
April 226, 1806. veſted in the taker, originally, and in oppoſition to le 
rights of the Crown, is ſo contrary to the true doc. Will 

. 


trine on this ſubject, that it ſhews, I think, moſt 
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—— 


ſtrongly, that all legal conſideration of theſe matten 


had gone much into a ſtate of deſuetude, and it i 
not eaſy to reconcile the opinions there ſtated; with 
any view of the ſubje& which we can now form, 
looking either to the general principles, on which 
alone ſuch rights could originally be founded, or to 
the opinions which have, in later times, been univer. 

ally entertained reſpecting them. 1975 

It is ſtated alſo in another place, We agree, thut 
enemies ſhips that come in voluntarily to His Ma. 
jeſty's ports, or are driven in thither by ſtreſs of 

weather, or other accidents, do belong to the Lord 


High Admiral, if his officers or thoſe of the Cuſtm- 


houſe, or indeed any other do ſeize them. This Sit 
K. Wiſeman would have underſtood 10 be without 
' prejudice to the King's men of war; Whereas it i 
not now pretended, that they conſtitute any ground 
of exception whatever. He proceeds, © and Sir 
. Turner is contented it ſhould be ſo, provided the 
men of war make the firſt ſeizure in the purſuit of a1 
enemy; and theſe re/tridtions, he ſayr, I do 4lf6 ſubmit 
to as very reaſonable in this caſe.” Not as collecting 
the traces of former practice, but aflerting/olily what 
appeared conſonant to the reaſon and equity of the 
caſe, 1 i moe e 3 101k Henn 1600 
On all theſe points, it is impoſſible not to ohe, 
that the opinions of thoſe eminent perſons, uo ite 
not to be named in this Court wichout gent viſe. 


r 1 Fa 2 
bs S 0 Lolsn⸗ 


— „ 


—— * — * 
1 — 


— 7 * 
2 5 © 


Li 
1 
* 34 

l 
0 
{ 


HIGH: CQURT. OF; ADMIRALTY. der 


ae ſo inconſiſtenit, ſo ppbſi t td che. order made in 
Councils and b theointerpretatien Which chat order . * —. 
av always ne civedꝭ Ada we are induced. te —— 
tet they gwere tpeakiagu on: a ſubject which had. diners. 
eine into,dome» diſnſe and conſeguent obliviong and WE: 
on lich thy, bed mog refreſhed. heir memories, by 
- zecurring to anyotracęs that then; exiſted, of th _ 

,ancient; practice 5, Aimt their opinions. gan Lp 

cle {light r. ae, in the. 10005 times, an 

\therefre;thas the &,tTY5,, Jy muſt n now be de faken from a} i 
the, order of \Cauncil,of 1665... &7 Tails ni a 

u 


It appears to me, I copfe from the t enot of 
oy hed 5 wee "the KA 
rights of the Crown. is fo ounded in this tha 1957 | 
,veſſels, come in, not und er. any motive ariſing out of 
the occaliong.f, War, But from. diſtreſs e of wether, « or 
vant, of. pravifions, or om ignorance 'of , Waky, "and 
are ſeized in ports they 1 to the. ] Lord High A Ad. 
airal; but where the hand o Violence bas been, 1er 
eiled upon, them, whete the. impreſſion . a riſes Xt Nh en, 
.a&s.commeed.. with, War, from revol t of their 2 
crew. or from being. forced or - driven, i in TD he 
King's ſhips chey belong to. be Crown. his. Is. the 
vad _diſtinion, which;is laid down in the... der of 
Council, and which has ſince been invariably ob! erved. 
dl is an opinion which Lhave occaſionally {brown 
out, that, the rights of the. Lord High Admiral, though 
they are to be duly ſupportad, are not to. be extended 
My conſtructionz and for theſe reaſons, that —— 4 
ef the Croym differ in this reſpect, from other gr; 
that they are to be taken ſtrictly, and are not 9 
rn the benefit of che grantee ; and, nd 
y, that the-zights-of the Crown, being public ighes, 
poſited. chere on great pablic: purpoles, are, nh 
lienated beyond the * tenor of the grant. It 
VOL, vi. X is 
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3 is faid, that the captors are grantees alſo, and that 
Francos. their claims ſtand, in that reſpect, on the ſame foot. 
rs 399% _ ing with thoſe of the Lord High Admiral; but that 
April $29; 1806. deſcription of them is ſubject to an eſſential diſtintcn, 
In the firſt place, it is to be recolleQed, that the 

grant to the Lord High Admiral was made at a time 

/ when that office was. on a footing which the preſer:t 

ſtate of ſociety and. modern policy would ſcarcely 

/fuffer to exiſt, It is an eſtabliſhment of ancient times, 

but little adapted to reaſons of modern convenience; 

This at leaſt we may preſume, that if ſuch an oflice 

was to be now inſtituted, ſome other mode of pro. 

viding for its ſupport would be reſorted to than that of 
perquiſites, which .are ſo flutuating in their own 

nature, which ſupply no regular fund for a permanent 
eſtabliſhment, and are in no manner adapted to the exi- 

gences of the public ſervice. The grant which is now 

made to thoſe who by a commiſſion execute that office, ig 

: accommodated to the neceſſities of the preſent 1mes, 

and is directed under the view of the Legiſlature, 
attending to theſe preſeht n2ccluiics, and to, purpoley 


of national concern. 


Another diſtinction of rather a on legal na- 
ture is, that the grant to the Lord High Admi- 
ral, whatever it conveys, carries with it à total and 
perpetual alienation of the rights! -ofcthe\\Crown. 
They are gone for ever, and ſeparated fromutheCrown, 
and nothing ſhort of an act of parliament can e- 
ſtore them; whereas the grant to captors, is nothing 
more than a mere temporary transfer of the bene- 
ficial intereſt ; the Crown would not be chargeable 
With a violation of any publick law, if. it did not iſſue 
the grant; and though the practice of iſſuing after te 


commencement of every war has been lo conſtant 
29 * 


4 


HIGH COURT OF ADMIRALTY. 


in later times, as to authorize. the expectation of the 
continuance, it ſtill 1 1s to be conſidered as the occa- 
ſonal act of the Crown's bounty, by which not the 
right, but the mere beneficial intereſt of prize is con- 
eyed for a time; but to return to the Crown and 
there to remain, till again conveyed by a freſh act of 
Royal liberality. Againſt ſuch ' captors ſtanding on 
an intereſt of that ſpecies, the conſtruction is the 
ame, as it would be againſt the Crown tiſlfe; 
becauſe they cannot be pronounced againſt, without 
pronouncing in effect, that a perpetual alienation 
of the Crown's right to prize taken under ſuch 


circumſtances, had already been made to the Lord 


High Admiral. 

Having premiſed theſe general obſervations, I come 
now to the matter of fact: — It is not very diſtinctly 
aſcertained where the capture was made, ſince there 
ve not leſs than three or four repreſentations which 
by no means agree with each other. One French wit- 
neſs depoſes, “ that they were taken in port at Nega- 


patam;” a ſecond, “ that they were taken at Negapa- 


tam;” the third ſtates, ** that they had been ſeized 
and brought to Negapatam, where they were releaſed, 
and that after twenty days they were captured, whilſt 
hing in the road of Negapatam,” that is not in port, 
but in the road of Negapatam. Then comes the ac. 
count contained in the affidavit of Captain Lind, 
the actual Captor, that ſhe was ſeized three or four 
miles from the ſhore, and not within gun-ſhot, and 
that the road is no other than the common anchor- 
ge ground, which extends along the coaſt of Co- 
mandel for two or three hundred miles.” Theſe are 
four ſeparate and contrary repreſentations. On the 
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Weſtion of locality, then, the — which is 


x 2 i given 


The 
Mania 


Exaxcorx. Enable the Court to draw any very ſatisfactory con. 


IC — generally, it muſt be underſtood, that to raiſe a queſ- 


; with the common uſes of the port, as to conſtitute 


nature on the part of the Admiralty, It is not enough 


I conceive, be the place where veſſels not only arrive, 


CASES DETERMINED IN THE 
given of the place of capture is not ſo accurate 28 to 
cluſions from it. With reſpect to captures in roads, 


tion of this kind, a road maſt at leaſt be ſo connected 


»vOa 


a part of the port, in which the capture is alledged to 
have been made. We all know that there are read; 
along many parts of the coaſts of this kingdom, which 
make no part of any port. The port of Tarmouth is 
very different from the roads of Tarmouth ; and I am 
not aware of any caſe in which a ſhip ling merely a 
anchor in a road, without being protected by points 
of lands, has been held to ſupport a claim of this 


— 
— 


that ſhips ſhould anchor there for a ſhort ſtay. It muſt, 


_ = = a MgO 


but take up their ſtation for the purpoſe of unliver- 
ing their cargoes, in the ordinary courſe of commerce, 
If it were neceſſary to decide on this point, I ſhould 
be of opinion, that the exa& nature of the place of 
capture was not ſo defined, as to enable the Court to 
pronounce for the claim of the Admiralty, in oppoli- 
tion to the general intereſt of the e under the 
Prize Act. 

Another topic which has been diſcuſſed is, whether 
this ſettlement could be conſidered as part of the 
Britiſh territories, being, as it is deſcribed, only a poſ- 
ſeſſion of the Eaſt India Company for the purpoſes: of 
trade. On this point the inclination of my opinion , 
that ſince the poſſeſſions of the Ea/ India Company 
have been ſo incorporated with the rights and interells 
of this Kingdom, the claims of the Lord High Admiral 
would extend to them, and would attach on ſeizures 
made in that part of the world, as well as in other 


por. 
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arts. This is a queſtion, however, which has not be 
been directly decided, nor perhaps ought it to be, until Mn 


ſome caſe occurs, which may render it neceſſary to 
conſider fully and with due deliberation all the conſe- — th, 
quences, that may be involved in it. The only point 

which remains to be conſidered is, that on which I 

have already made ſome obſervations, viz. that this 

ſhip did not come into port through Ignorance, or 

under inducements unconnected with exertions of a 

military nature, but that ſhe was drinen or forced in 

by one of His Majeſty's ſhips. This is what appears 

to me to be ſpecially reſerved in the order of Council. 

[tis the caſe of a ſhip not only driven in, but brought 

in, upon conjecture of war, when hoſtilities cxi/ted, but 

were not certainly known. She was on that account 

releaſed, and ſeized again within about twenty days, 

when the exiſtence of hoſtilities was no longer a 

matter of conjecture. Under theſe circumſtances un- 

leſs I could apply a more liberal 1 interpretation of the 

Lord High Admiral's grant, than I conceive myſelf 

xarranted to do, I muſt hold the right of prize to | 
bein the King. I am of opinion, that it is a caſe, 

not only not within the words of the grant to the 

Lord High Admiral, but that it is zhat which is ſpecially 

relerved to the Crown, and conſequently that the con- 

demnation ought to pals to the captor. 
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May 17th, 
13806. 


Prize Intereſts 
unde! the pio- 
clamation— 
Claim of Lieu- 
tehant Nicholas 
of His Majeſty's 
thip Niger, but 
à paſſenger, aud 
doing duty by 
re que tt on board 
the Trilunc, not 


ſuſtaiued. 


who then was and {till remains captain of the ſaid frigate, to e, 


jeſty's ſervice, and actually doing duty as Licutenant 


on the ſame day that the ſituation of Lieutenant became vacant, 
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THE NOSTRA SIGNORA DEL. CARMEN, 
otherwiſe LE METIS, © 

His was a queſtion of intereſt, on the claim of 

Lieutenant Nicholas, of His Majeſty's ſhip the 

Niger, to ſhare in the prize captured by the Trib, 

on a ſuggeſtion that he was a Lieutenant in His Ma. 


on board the Tribune at the-time of capture. 
The caſe was argued on the ſpecial matter (a) 
rare SY ml ER b 


—_ _—_ —— 


(a) The affidavit of Lieutenant Robert Nicholas; ſtated, * that 


the ſame was filled by the deponent by Captain Bennett's orden, 
who expreſſed himſelf in words, or to the effect following, w. 
« Mr. Nicholas, your ſervices are now become neceſſary, you vil 
therefore keep watch; and an exhibit was introcuced, as à cer. 
tiſicate given · by Capt. Bennett to the appointment and ſervice. 
| 4 Theſe are to certify that Lieutenant Robert Nicholas of Hi 
Majeſty's Ship Niger, ſerved by my order as Lieutenant on board 
His Majeſty's ſhip under my command, from the 26th day of Dr 
cemier 1804, unto the date hereof,” | 


For Lieutenant Robert Nicholas, } 12th day of February, 180; 
of FH. M. 8 Niger. (Signed) R. H. A. Bennett.” 

On the other fide, the affiJavit of Captain Bennett's was intro- 
duced, ſtating, “ that the deponent had no authority to increaſe 
the number of lieutenants, contrary to the ſervice, and to the 
prejudice of the regula» number of lieutenants allowed, and that 
he would not have granted the ſaid Lieutenant Nicholas a paſſage 
to England, on board the Tribune, in prejudice of his own leute 
nants.“ : 4 8 | 

That the loſs of the maſter of the Tribune was not replaced 
by Lieutenant Box, it not being in the power of the deponenb 


duce him to that rank; and that the ſaid Lieutenant Box contin ö 
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by the King's A dvocate and Laurence, on the part 
of Lieutenant Nicholas; and by Arnold, Stwabey, and 
Rovinſon, on the other fide, to, the effect of the obſer- 
vations occurring in the judgment. 


JUDGMENT, 

Sir William Scott.—This queſtion comes on cher a 
delay, which, wherever the demerit of having occa- 
foned it may lie, will not, I hope, occur in any 
other caſes. It ariſes on the claim or Lieutenant Ni- 


cholas to ſhare as lieutenant of His Majeſty's ſhip the 


Tribune, he being a lieutenant of His Majeſty's - ſhip 
the Nizer, but on board the Tribune for the purpoſe 
of taking his paſſage home, and doing duty at the 
requeſt of the commander when the prize was taken 
and I muſt confeſs, that if it had not been prefled with 
great carneſtneſs by perſons to whoſe judgment I am 
always diſpoſed to pay great reſpect, I ſhould not have 
thought that there was any very ſerious queſtion in the 
caſe, For neither the original caſe, as it preſented itſelf to 


3 


to be a lieutenant, and in no inferior ſtation in His Majeſty's * 
frigate. 

* That upon the loſs of the maſter, it became neceſſary that 
ſume perſon ſhould mark the logg &c. but that the ſo doing 
does not conſtitute the perſon doing it as the maſter of the ſaid 
frigate ; neither, was the ſaid Lieutenant Box in fact ſo conſidered, 
nor did this deponent mean or intend ſuch conſtruction ſnould be 


put upon his doing that part of the duty required of him.“ 
And he laſtly made oath, that the certificate given by him to 


the ſaid Lieutenant Rolert Nicholas of His Majeſty's ſhip Niger, 
was intended as a matter of future recommendation, and not 
to ſupport him in any claim to ſhare with the Lieutenants of 
His Majeſty's ſaid frigate Tribune in any prize or prizes taken 


hy her.“? 
* 4 9 
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n myo mind, nor the obſervations which I hare bear 
Sience ak would, independent of that earneſtneſs, have made. 
— any impreſſion upon me. The opinion which I have 
Mey 1191b4 1886. formed, may be incorrect; but J fear it is invincible, 
and muſt be left to be corrected by the deciſion of 
the Superior Court, who will have: the means of 
forming a more exact judgment, on the interpretation 
which is to be given to the inſtruments, on which this 
queſtion depends, | 

It appears that Lieutenant Nicholas was coming to 

join his ſhip, the Niger, and that he had been received 

on board the Tribune as a paſſenger, with great civility, 

as well by the captain, as by the lieutenants of that 
veſſel, ſince the captain did not receive him without 
applying for their conſent, as it might be attended 
vwith ſome encroachment upon their perſonal conye. 
: Nience. They conſented, however, with great kind- 

| neſs, to receive him, and alſo his friend, a military 
officer, into their meſs, and accommodated them in 
their cabin; and certainly it is highly expedient 
that. ſuch accommodation ſſiould be afforded to offi 
cers in the public ſervice. Whether the chance of 
having ſuch conſent made the ground of a demand 

of this nature, will tend in future to induce perſons 

to grant civilities of this kind more readily, may be 

a queſtion. 
Ihe caſe has been argued on the proviſions of tho 
4 Prize Act, and the proclamation on which alone my 
judgment can be founded. As to any remarks on the 
hardſhip. of ſuch a caſe, it will be ſufficient to obſerve, 
that no caſe that depends upon the operation of an uri 
verſal rule, can properly be conſidered as 4 hardſhip, 
becauſe the party will have the benefit of the rule 1 1 
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ud " own turn. There may indeed be cafes which on The 
de de firſt view may appear to carry hardſhips with s, Ig 


them, as the caſe of the Cabadonge (a), perhaps, 
where all the parties had been long aſſociated in a 
ommon ſervice, and where the crews had been incor- 
zorated, and where an engagement had been ſuſtained 
tended with great perſonal danger, That caſe would 
n general language be termed a hard caſe. But there 


cular ground for a complaint if hardſhip. | 

It has been contended, that it would be moſt unjuſt 
nd illiberal, that Lieutenant Nicholas ſhould be per- 
nited to ſerve, without being allowed to partake in 
the prize. But from all the enquiries which I have 
teen able to make from experienced and reſpec- 
ted perſons in the Navy, I am informed, that it 
yould have been an illiberal and churliſh thing, if an 


oe IT 


— 


(a) The Noſtra Signora de Cabadonga was a caſe of a prize taken 
by the Centurion, on board of which ſhip were ſeveral officers of 


ſups had been aſſociated with the Centurion, in a voyage of diſ- 
corery under Lord An/on, but had been agſfrayed during the voy- 
ie, as no longer ſea-worthy. The decree of the Court of Ad- 
niralty had pronounced © that theſe officers, were officers in His 
Majeſty's ſervice on board the Centuri:n at the time of capture, 
and adjudged them to ſhare reſpectively according to their ranks 
4 officers of the Centurion.”'—Sth March 1745. Book 2. 
0.228, 

On appeal this ſentence was reverſed, and it was decreed, (a) 
that they were not commiſſioned or warrant officers of or be. 
longing to the Centurion, nor in pay as ſuch, nor aiding or aſſiſting 
# officers of or belonging to the Centurion, at the time of cap- 
ture; and that they have not any right to ſhare in the diſtribution 


here the circumftances of this caſe are ſtated. 
7 officer 


has been no ſuch danger ſuſtained here; and no parti- 


ths Majeſty's ſhips the Gloucefter and Trial Prize. Theſe tro 


(a) Lords, 
17th May 1747. 


ck the prize money with the officers.” See alſo, 1 Douglas p. 326. 


Carmi. 
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officer ſo received on board another ſhip had not of. 
fered to contribute his aſſiſtance, in return for the ac. 
commodation which he had received. The proclama. 
tion and the Prize Act lay down two requiſites as ne- 
ceſſary to entitle a perſon to ſhare ; that the officer 


ſhould be not only on board, but that he ſhall be allo 


an officer belonging to the ſhip. This is the obvious, 
and likewiſe the decided meaning of the clauſe; and 
Lord Mansfeld in Wemys v. Linzee ſtates it to have 


been judicially determined, that the officers muſt 


not only be on board, but belonging to that ſhip ;” and 
therefore the only queſtion is, whether this gentleman 
could be conſidered as a lieutenant belonging tothe Tri 
bune? On what ground canit be contended that he was? 
It is ſaid that there was a vacancy, and that the captain 
might appoint a lieutenant. On ſome ſtations the 
Commanding Officer (a) may have a right to appoint 
to vacancies, and if the appointment is confirmed by 
the Admiralty, it may be a queſtion how far that con- 


firmation would act retroſpectively, ſo as to give the 


perſon a legal right to all the profits of his new ſitu. 
ation from the moment of ſuch appointment, I ſhoull 
be diſpoſed to hold that it would; though it does not 
occur to my reccolleQion that there has ever been 
claim of perſons ſo ſituated decided, or brought into 
diſcuſſion, in this Court. It is ſufficient to obſerve, that 
the queſtion cannot be raiſed in this caſe, becauſe here 
was no vacancy among the lieutenants; and nothing 
can be clearer, than that the captain could not remove 
a lieutenant, fo as to create a vacancy by his own au- 
thority. 

But we have the moſt convincing teſtimony that 
there was no ſuch i intention. The whole of the cal cale 


" Vide infra p. 310. 
N ſeems 
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ems to have been built on à wrong interpretation of 
Captain Bennett. I am informed that it is, as indeed it 


ton, or on other occaſions, far one perſon to do duty 
ſor another, but, that the perſon ſo acting, does not 
on that account ceaſe to continue in his on character. 
In this inſtance, Lieutenant Box might act as maſters 
but he did not ceale to be lieutenant. It was not in 
the power of Captain Bennett to degrade him; he 
night ſuſpend him for miſconduct, but he could not 
transfer him to a ſubordinate ſtation. Indeed we have 
the beſt evidence on this point in the affidavit of Capr 
tain Bennett, guaranteed as it is in the ſtrongeſt man- 
ner by his want of authority. To produce any ſuch 


tenant Bax to another office, before his own could be 
fad to be vacated, or could become an appointment, 
lable to be conferred on another perſon, If we are 
to look to any vacancy, it was the office of. maſter 
that was vacant ; and if Lieutenant Nicholas had been 
appointed, as it is called, or requeſted to do duty as 
maſter, I ſhould not have held that he would have 
been entitled to ſhare in that character; becauſe he 
could not. in my apprehenſion, be ſo appointed, ſince 
he was a lieutenant in another ſhip, and it was not in 
the power of the captain to alter his relation to the 
navel ſervice of the country. 

The mere performing the duties. of an officer (a) 
would not neceſſarily confer the benefit.and emolu- 
ments of that office. The important conſideration will 


oO OT 
* 


effect there muſt have been an entire transfer of Lieu- 


. x PL — 
o * "A. + 4 


(a) Lumſey verſus Sutton, 8 Term. Rep. p. 224. 


be, 
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muſt be, a very conſtant practice in caſes of indiſpoſi. May 1 7th, 1806. 
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Mey in, 1806. ſuggeſt themſelves on the facts of the caſe, and I think 


( On anew _ 


trial, 1 Douglas, 
p. 328. 
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be, whether he comes into the office by the mods 
which the law preſcribes to confer the right and in- 
tereſts of the office. 'Theſe are the obſervations which 


they are fully ſupported by the doctrine of decided 
caſes. In Wemys v. Linzee (a) the queſtion is reported 
to have terminated finally in a verdict that the plain, 


tiff had not ated in the capacity alledged. The duty WW tt: 
had not been performed, It will not follow, how. Wl © 
ever, that if it had, the demand could have been n 
' ſuſtained. But the caſe of the Cabadonga does, fa 
think, furniſh a complete decifion on the gener 
law, and is clearly. applicable to this caſe. On the 8. 
whole, I am of opinion, that there was no vacancy b. 
but that of maſter, to which Lieutenant Nicholas could fo 
not have been appointed, We have it from Captain of 
oj himſelf not only that he could not appoint de 
him to de lieutenant on board his ſhip, but that he 0 

had no ſuch i intention, and that he would not hurt 0 
received him on board, if he had ſuppoſed that it tl 
could have interfered in any manner with the intereſl . 
of his own lieutenants : and that the certificate which 0 
had been relied on, was meant only as an expreſſion d q 


the general courteſy and kindneſs, with which this gen. 
tleman had been all along received and treated. With: 
the moſt perfect conviction of mind, I decide agaiuſt 
this claim, and muſt leave it to be corrected elſewhere, 
if the e which I have formed ſhould be ee 


Hol ; uvs EVN 15 
mere, 
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| THE NOSTRA SIGNORA DEL CORO, Ng 
' ALESANDRO, Maſter, nue 


x this caſe a queſtion of a nature, in ſome reſpe&s Prize Inter 

' 2. 8 » ( * 
ſimilar to the laſt, and for that reaſon introduced clamation— 
here, far out of the order of dates, was brought before 31,4, 
the Court, on the claim of Mr. Samuel Whiteway, late as Neu- 
tenant, as ap* 


to ſhare as acting Lieutenant on board the Agamemnon, pvinted by the 
captain of Hu 


in a capture made by that veſſel, on the following Mjeſty's ti 
facts, as ſet forth in the act. 1 
The Agameninon being a ſhip belonging to Admiral — 22 
dir J. Orde's ſquadron off Cadiz, on the 8th of ö 
December, 1804, received orders from him to cruize 

for fourteen days off Cape St. Mary, at the diſtance 

of about 75 mules, and then to return, On the day 

before the ſhip parted from the ſquadron, Sir Fohn 

Ord: took to his own ſhip two of the lieutenants be- 

longing to the Agamemnon, putting on board a gen. 

leman of the ſame rank from another ſhip, but leaving 

a vacancy of one lieutenant on board the Agamemnon, 

Captain Harvey conſidering himſelf to be completely 
letached, did on the following day, and when totally 

out of ſight, and deeming it requiſite for the due 
performance of the duty, appoint by warrant Mr. 

Samuel Whiteway to be acting lieutenant on board 

the Agamemnon, Mr. Whitezway ſerved in that capa« 

ety during the cruize on which the prize was taken. 

When the veſſel rejoined the fleet, the Admiral ap- 

proved of what had been done, but did not confirm 

the appointment in any manner; but appointed ano- 

ther gentleman, and took Mr. Whitezay on board his 

IM thip, in order to promote him on ſome future 

occaſion, {eg 


a * > 5 fo > Mow & 7 
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On the part of Two Gentlemen, Lieutenants of the 


Agamennon, oppoſing this claim, the King's 4s 
vocate and Adams contended, that the appointment ſet 


Mun agth, 
1308. 


forth in the act, was not ſufficient to ſupport the in. 
tereſt under the proclamation, which looks to the qur 
lification of perſons under their commiſſions from the 
Admuralty, and not to the ſituations which they 
may accidentally fill on particular occaſions. 
That the power of appointing officers to ſupply 
vacancies was entruſted with great caution, and unde! 
great reſtrictions, by the Board of Admiralty.” That 
with reſpect 70 captains or ſuperior officers (a), They 
were empowered by the naval inſtructions to appoint 
only in caſe of death, or very urgent neceſſity. Even 
Commanders in Chief when they have a power of appuint 
ment inſerted in ſpecial terms in their commiſſions, 
were reſtricted from cxerciſing it, in certain latitudes, 
where they might have an opportunity of recurring to 
the Board of Admiralty (54), That it was in fact 


(a) „ If a commiſſion or warrant officer of any ſhip ſhall die, 
and the ſervice ſhould require that another ſiould be immedintely 
appointed, the ſenior captuin preſent is to appoint a proper perſon 
to act, until the pleaſure of the Admiralty, or his commander in 
chief, ſhall be known ; but no other than the commander in chiel 
ſhull appoint to uny vacancy occnſioned by any other cauſe thun 
death z unleſs, from ſome extraordinary circumſtances, the number 
of officers in n ſhip be ſo reduced as to make it abſolutely neee. 
ſary to appoint others.“ —Naval InſtruQions, ſect. 4. 0. 3. art. 34+ 

() When a commander in chief. is authorized” to pennt 
officers to vacancies, which may occur in the ſhips under hit com» 
mand, he is never to exerciſe that power while in the Channel 
Soundings, or in the North Sea, or the Baltic, or on any of the 
coaſts of the United Kingdom; but he is to inform the Secretary 
of the Admiralty of all vacancies that may happen, that the Lotds 
Commiſſioners of the Admiralty may ſend afficers to fill them, ot 
give ſuch directions reſpecting them, as they may think fit; but 

he may appoint proper officere to act ia thoſe vacancies, until the 
pleaſure of the Admiralty ſhall be known,” —1bid, art. 3. 
| pe 
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he commander in chief, without having his comple. 
nent of lieutenants filled up. That if captain Harvey 
could, under any circumſtances and when independent 
any ſuperior commander, ' exerciſe ſuch a power, 
his was not a caſe of independent ſervice, but of a 
remporary abſence only, under the immediate direc- 
on of the admiral, who had net confirmed the 
ointment, neither was Mr. Mhiteway a lieutenant 
the preſent moment. 


On the part of the claimant, Arnold | and Philli- 
ure referred to the warrant (a) of appointment, and 
| en, the 


a 


(a) The appoiggment was in theſe terms : 

« do hereby conſtitute and appoint you acting lieutenant of 
the ſaid ſhip, willing and requiring you to take upon you the 
charge and command of acting lieutenant in her accordingly ; 
in&ly charging and commanding all the officers and company 
belonging to the ſaid ſhip ſubordinate to you, to behave themſelves 
vintly und ſeverally in their reſpective employments, with all due 
rlþe&t and obedience unto you their ſaid acting lieutenaut, &c, 


And for ſo doing, this ſhall be your warrant, 
" Dee. 9, 1807, (Signed) JOHN HARVEY,” 


To Mr, Samuel Whitezvay, 
hereby appointed to ad | 


a lieutenaut of H. M. 8. 


Hamemnon, until further 
order, 


Captain Harvey's affidavit farther ſtated,-0 That by the re- 
gulations of the ſervice, an admiral or commander in chief, when 
i 2 diſtance from immediate communication with the Commiſ- 
honers of the Admiralty, has full power and authority to ſupply 
ſuch vacancies as may happen on board of ſhips under his com- 


4 confirmed, 


power but rarely exerciſed ; that Sir Edward Berry 
went into action in the memorable engagement of 
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nand, and notwithſtanding ſuch promotions may not be aſterwards 


Trafalgar. and on another occaſion, in the preſence of ———— 


March 29thy ö 
1808. 
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W the explanation given of that act in the afidayit o 


Nea vat eaptain Hervey, and contended that, Mr, bing; 
Cond. © un entitled to ſhare as: lieutenant in the, prizes Prizes takes 


Tate during the time that be ferved in that ewe 
He had been appointed to act as lieutenant by con- 

petent authority, and had been cke h thay dy 

racter, he had done duty, and been borne upon the 

| books, and had received pay as ſuch, and would no 

doubt have been liable to be tried by a court-martil 


for any RO of the duties ws mm 


* alt 


ov cw fo pwr 


— > = © „ wa 


Jopouzwr. 
Sir William Scott. — This is a ts whether 
Mr. \Whiteway is to be conſjdered ns a fea lieutenant 
ſo as to ſhare in the prize taken by the Agamennn, 
under the circumſtances which have been repre 
ſented. 

It is alleged, that at the time when the appoint 
ment was made, the Agamemnon was ſeparated frm 
and out of ſight of the fleet; but I cannot accede to 
that deſcription. Dos from the fleet ſhe oy 


* . 
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confirmed, yet the perſons ſo appointed 1 receive the pay of the 
ſituation for the time they filled it, and ſuch! perſbns ure allo 
"-always conſidered entitled to ſkare in that claſs; of officers with 
which they are ſo acting, in all Prizes during that, period. That 
he has always underſtood, that in caſes of one of more {hip 
detached from a ſquadron on a ſpecial ſervice, aa as the Agt: 
memnon was, and where the great diſtance precludes cotiimui 
cation, the commanders of thoſe ſhips are conſidered as poſſeſſed of 
fimilar authority, and have exerciſed it, and that ha bath cer 
underſtood that the right of officers ſo nominated had ever bee 
. talled in queſtion, ſo far as regarded prize money, but that they 
have always been deemed entitled to ſhare in that claſs of ein 
with whom they acted, in performing the 9 ren 
the prize 3 * | * 


2 


n 
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independent of his authority. On the contraryyitiap- 
that captain Harvey, on his return, reported-to 
the admiral what had been done, for his approbation, 
The admiral would undoubtedly be entitled to ſhare 
in all prizes made by the Agamemnon during the 
cruize; and ſo far was this veſſel from being completely 
ſqarated from the command, under which ſhe had been 


in any manner, to any legal effect whatever... 
The powers or privileges that may belong to a cap- 
tain or ſenior officer, entirely detached and indepen« 
dent of a ſuperior command, cannot, with propriety, 
be attributed to captain Harvey, who was not ſo de- 
tached ; and I. may put out of the caſe all in- 
ſtances of appointments made by captains of inde- 
pendent ſhips. This is not a caſe of that deſcription, 
and I am, therefore, not called upon to lay down the 
rule for ſuch caſes with any meaſured conſideration. 
lt may be very neceſſary or proper, that perſons ſo 
ſituated ſhould be entruſted with ſuch a power, with» 
out affecting in any manner the queſtion immediately 
before me. 

On the return of the Agamemnon, captain Harvey 
reported the appointment to Sir J. Orde, who ex- 
preſſed ſome approb. tion of what had been done; but 
he did not confirm the appointment, becauſe he im- 
mediately removed Mr. #/hiteway to his own ſhip. 

On theſe facts two queſtions may be raiſed, firſt, 
vhat was the intention of captain Harvey that intention 
being gathered, not from what has been introduced ſince 


lecondly, ſuppoſing that intention to have been abfo- 


lute, whether captain Harvey had any ſuch power, lo 
to confer on the Perſon appointed a right to ſhare 


placed, that ſhe is not to be conſidered av ſeparated, 


in evidence, but from the tenor of the warrant? and 


VOL, vi. * in 
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in prlæe under the proclamation, on Which alone m ſen 
-judgement muſt be formed ? Locking at the inſtru- WI 2 
ment alone which purports to appoint Mr: Nhe o fer 
* be achng lieutonant, I ſhould be diſpoſed to eonſider it as de 
an appointment only for occaſional and temporary pur I of 
poſes, (I appoint you ac ing lieutenant.” At the ſame 
time, if it is the form in which other appbintments are m 
uſually made, I ſhould be ſorry to lay much frech |: 
on that obſervation; and if we look at the terms, in th 
which captain Harvey ſpeaks in bis affidavit,” it is WII # 
rather to be inferred, that his intention was to'confer b 
the appolmtment” in the fulieſt extokt 0 e h 1 
was competent. Pp 91 t 
Then comes the ſecond” mba bl better Gem a 


Some circumſtances have been thrown in as auxiliary 
to this demand, as that there is a ſort of court in 
the navy, which countenances the practice; but that 


W to be affected by en allowance '6f that 


N had the poser of making the appointmett, 
ſo as to convey an intereſt under the proclamation? 


will not be ſufficient to controul the terms of the 
proclamation, and the conſtruction bien | + 25 
belongs to them. 3 
It is ſaid alſo that the Lords of the Aang Kite 
allowed the pay, which may fignify their approbaticn 
of the ſervices of this gentleman. But it appears 
that this i is a diſcretion which is exerciſed oi occafions 
- of this kind with various reſult, ſometimes allowing 
ſuch payment, and ſometimes withholding it. II 
there is any inſtance in which it is refufed, it ſhews 
that it is to be deemed an act merely of "liberal 
conſideration, in the caſe where it is "granted 
It may be obſerved alſo, that there are no adverſe 


I reſts entirely between the tdividual and 
on abit: 2 85 the 1 High Admiral, "ropte- 
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ſenting the public, may be authorized to exerciſe | 
2 more extended liberality i im rewarding : particulars *; it 
ſervices, at the ſame time that ſuch approbation would 


be very improperly; made dt dae or- nnn Na —y 


of a legal demand. 16111:9309 ſtocma 

It is argued, that a ob — a this W N 
ment would be ſubje& to a court - martial for neg- 
lecting the duties of the office, © The neceſſities of 
the ſervice may render him liable to ſuch orders, and 
amenable to the ordinary juriſdiction, in caſe of diſo-̃ 
bedience. But that he becomes liabe as a heutenant» 
is not I think an accurate deſeription. Itrischegging 
the queſtion to ſtate it in that manner :;:ꝙseauſe to be 
lable to be tried as a lieutenant, he ſhogid þe-liable to 
be puniſhed as ,a lieutenant, that is, to: be broken. g 
lieutenant, which in fact he could not be, fince he 
vas not a lieutenant, and is not. a lieutenant. at,this 
moment. That plea therefore will not avail; It. is 


then ſaid, that be meſſed as a lieutenants Butaeven 
that privilege, were its importance much greater than 
it is, appears by one of the affidavits to have been 


granted to him as a gueſt, and in the way of aec- 
commodation, rather than as a perſon contribut- 
ing his proportion as matter of right, and: under. the 


ordinary regulations of. the ſervice... That he was 


borne on the books, and put on the prize liſts, 
are acts of Captain Harvey only, and though they ars 
ſtrongly indicative of the opinion, which-that genile- 
man entertained. of Mr. Mpiteway's ſituation, andiof 
his diſpoſition to ſerve. him, they can have but little 
effect in aſcertaining his legal character.. 
Under a, conſideration of all the circuraſtandes 


ſet forth i in the act, I do not conceive. that Jam war- 
ranted to pronounce, that Mr. Whizeway as appointed 
4 ſea lieutenant, ſo as to be entitled tO mare in. that 
character under the proclamation. 


1 2 


316 


Pce. 15th, 


Damage againſt 
the captor, owe 
ing to a defect 
of due diligence, 
in not having 
taten a pilot 

on board, & c. re- 
ſtitutiun in value, 


| ſtage of the caſe, take the liberty of ſtating to you 


CASES DETERMINED, IN THE 


71 


THE WILLIAM, HasT1E, M Maſter. 


"11s was a caſe of a demand for reſtitution i in 
value, for a ſhip and Fargo loft in going into 
Guernſey, owing to a want of due {kill in the Prize 
Maſter, who had refuſed to take a pilot on board, 
As it was a queſtion depending in great meaſure | on 
points of nautical ſkill and experience, the Court was 
attended by two Gentlemen from the Trinity Houſe, 
On the opening of the caſe, 


The Court obſerved - Gentlemen, I will, in this 


the principles of law which govern caſes of this de- 
ſcription. When a capture is not juſtifiable, the captor 
is anſwerable for every damage. But in this cafe the 
original ſeizure has been juſtified by the condemnation 
of part of the cargo. It is therefore to be conſidered 
as a juſtifiable ſeizure, in which all that the law re. 
quires of the captor is, that he ſhould be held re- 
ſponſible for due diligence. But on queſtions of this 
kind, there is. one poſition ſometimes advanced, which 
does not meet with my entire affent, namely, that 
captors are anſwerable only for' ſuch care, as they 
would take of their own property. This, I thank, is 
not a juſt criterion in ſuch caſe; 3 for a man may, wich 
reſpect to his own property, encounter riſks from 
views. of particular advantage, or from a natural 
diſpoſition of raſhneſs, which would be entirely un- 
juſtifiable, in reſpect to the cuſtody of the goods of 
another perſon, which have come to his hands by 
an act of force, Where property is confided. to 
the care of a particular perſon, by one who is, 
or may be ſuppoſed to be, acquainted with his cha · 
racter, the care which he would take of his own 
16 | property 


HIGH COURT OF ADMIRALTY. ah 


nroperty might, indeed, be conſidered as a reaſonable rr. 
crizerion, But in caſes of capture, there is no confi- dent 
dence repoſed, nor any voluntary election of the De tn, 
oF | | . . 1396. 
perſon, in whole care the property 1s left. It is a com. 
pulſory act, of juſtifiable force, but {till of ſuch force 

2s removes from the owner any reſponſibility for the 
imprudent, or incautious, conduct of the Prize Maſter, 

t is not enough, therefore, that a perſon in that 

ſituation uſes as much caution as he would uſe about 

his own affairs. The law requires that there ſhould 

be no deficiency of due diligence, And this is the 

point, which you will have to determine on the 

endence which will be laid before you, with re- 

ſpect to the loſs of this veſſel, which ſtruck upon a 

rock, and went down in mid-day, without any change 

of wind, or any accident imputable to the ſtate of 

the weather. The queſtion will be, whether the rock 

on which the veſſel ſtruck, was ſuch as ought to have 

been known to perſons pretending to be acquainted 

with the navigation of that port? one of the objections 

being, that the prize maſter did not take a pilot on 
ö oo bs then e eee 


The 


W 


— 


(a) In the caſe of the Portſinonth (a) and other caſes, on (4) ct Jr: 
1vcſtions of loſs or damage ſuſtained in the navigation ot 88 
prize veſſels, The Court of Admiralty has conſidered it to be a 
principal teſt of due diligeace, whether the prize maſter had availed 
aimſelf of the ordinary opportunities of taking a pilot on board? 

Ia the Port ſinout h, The Court, after a diſcuſſion of evidence applying 
to the accident obſerved, As to the queſtion of legal reſponſibility 
it appears, that there was a regular pilot on board, to whom the 
care of the navigation of the veſſel was neceſſarily confided. If 
perſons under him do their duty, and it: is not ſhewn that the 
cauſe of damage ariſes from want of obedience in them, or from 
ay cauſe aſſignable to the want of that controul, which the captor 
ls bound to exerciſe over the crew} I am of opinion that the captor 


13 
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Las De: reite yes Mes 3770 


- 


R * caſe v was. s argued « on the fads, by the the he. ny 


Advocate. and Jenner, on the part of the ; captor, nl 


by: me and Adams for hs. f x) 
2 27 11 81 2170 T6 
1 n 29 6 Jo colon 
Bir . Scort.— Gentlemen, yon b le now cheard 
the affidavits read, and the arguments of counſel, upap 
them, and I ſhall not think i it neceſſary. to; detain-you 
with any remarks from me. The Court has decreed 
the reſtitution of the ſhip, and parts of, ai yaluable 
carga. The captors. have pleaded in| diſcharge, ot 
that decree, © that the veſſel was 103 at ſea, Without 
any fault or miſconduct on their part. It lies on them 
to eſtabliſhᷣ that fact, and if it is not proved, the re. 
ſafe x vil fall ben the owners, e te 
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Is exonerated. This is a Yo which the Court has applied: in 
ſereral caſes, . and the only objection that I have heard made to it 
4s,” chat it may be a grievous hardſhip on the owner, to hae the 
reſponſibility for che loſs of a valuable ſhip turned over to & plot, 
ho maybe. in reality a perſon of no ſubſtance. But upon whatdif 
ferent grounds do all other branches of navigation depend. It mult 
happen to EAAIudia ſhips, and to valuable cargoes of all deſcriptions 
to be confided to the care of pilots in the ſame | manner, and on tlie 
"fame conditions. I ſee nothing, 'therefofe, in this plea of hard. 
ſhip, that ſuould juſtify à diſtinction, or throw!back'the reſpon- 
Ability on the captors, who were, in no degree, the cauſe of this 
misfortune, and who were chargeable with nothing but the ap" 
pointment of one of the eſtabliſhed pilots. of the rivers of whoſe 
qua 31 ication they were not judges ; j and as to the particular ber 
employed, indeed, it Fey: not appear that thi/atcident was im- 
putable to any defect of {till ot dus diligence on his part. The 
captors having taken the precaution of putting. a, pilot on * 
re, 1 think, exonerated from an accident of $hig kind occur 

In the narigation of the veſſel; and I have no heſitation | in a 


ſi 


Abteil ade vie demand of of damage, Ra N 
1000, nn Wir 


+ << 2 Um 


r 


HIGH, K. l OF AUMINALTT. 


were not preſent, or perſonally Wee in the 
umſaction. Tou will have to judge on the facts fub- 


mitted to you, whether there war any miſcon duk 8 


nt. What my opinion is, I ſhall not think ne. 

ceſſary to ſtate to you at preſent, becauſe it is the 
opinion of a perſon comparatively ignorant of ſuch 
ſubjects. From your locat knowledge of the iſland, 

and of the navigation of that port, you will be enabled 
to form a more eorrect judgment, whether the prize 
maſter- was - guilty of any neglect of duty, fairly 
chargeable upon him, in omitting to take a pilot, and, 
more eſpecially, whether he was juſtified in not ac- 
ceding to the requeſt made by the maſter of the veſſel, 
that he would take, a pilot? Should you be of opinion 
that he was juſtified in not taking a pilot, you will 
then confider whether, in proceeding in the - courſe 
deſcribed, up to that particular point, he made proper 
allowance, as a pilot or perſon prudently conducting 
the navigation of the veſſel, ſo as to avoid, on one fide, 
the ** A rock, which he was bound to know, and, 
the other ſide, to guard againſt the danger of being 
carried out by the current, which he ſeems to have aps 


prehended, | 
The Trinity Maſters reported That in not taking 


a pilot, all was not done that ought to have been 
done; and, ſecondly, as to the track purſued, that 
there was a want of due ill in not. ſteering clear 
of the rocks, which are pointed out to the Pilots 
of the iſland by particular marks. 

Court.— Vou, Gentlemen, would have thong. 5 
pilot very deficient if he had not avoided them...” 

Anfwered—In the affirmative, er [5 

Court. My own opinion perfectly deines with . 


what you have expreſſed, From the prize. maſter $ OWN 
alidavit it appeared to me, that there could be no doubt. 


Reſtitution in value decreed, 
Y 4 


i 
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De EHE HORATIO, Ner.sox, Maſter, *':: 
1806. | 
Prize A, 


Tau. was a queſtion on the re- capture of a Brit; 55 
en he, flave ſhip, that had been taken on the coaſt of 
2 — we Africa, by three French privatcers, who had put men | 

on board, and had fitted her out, as it was lese, af 

a privateer. 8 


0 On the part ef the re-captors, the K g's Ale 
ſubmitted— Whether the employment of this veſſel, a+ - 
an armed cruizer by the enemy did not ſuperſede 

the claim of the original owners, under the clauſe of 

the Prize Act, which. directs, that, © if ſuch ſhip or 

veſſel, ſo retaken, ſhall appear to have been aſter the 

taking of His Majeſty's enemies, by them ſet fotth as 

2 ſhip or veſſel of war, the ſaid ſhip or veſſel ſhall not 

be reſtored to the former owners or proprietors, but 

ſhall, in all caſes, whether retaken by any of His 
Majeſty s ſhips, or by any privateer, N law. 

ful prize for the benefit of the captares”? e 8 


Cort am 1.5 opinion chat this; is not ſuch a cake; | 
and that it is not to be conſidered as fuch a /etting 
forth, under the Prize Act. Here is no commiſſion 
of war no arming of the veſſel, ſhe being, I conceive, - 
originally armed as a ſlave ſhip. The mere act of putting 
an additional number of men on board, in this man- 
ner by an enemy privateer, will not, I think, have 
the eſſect of defeating the title of the gin owner. 


| Reſtored on ade, 


* 
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THE CONSTANTIA, Hertgickszx, Maſter. ov, 

5 we 1809: - 
Tus was 2 queſtion reſpetting the Prepreg 
intereſt of 100 hogſheads of brandy, which-had rereft in Got 
been ſhipped at Cette, for the account and riſk of e, bor -.. 

 atrerwards ec, 


Mr. Kye, of Copenhagen, but which were afterwards, Ga tos 


IK Ls fig * | differ: nt con- 
when on board, countermanded by an indorſement . 


on the bill of lading, accompanied by correſponding 8 
nſtruRions given to the maſter by the ſhipper, under 2 
n erroneous information received of the inſolvency of ialolveney, te. 
the conſignee. 

Jvpsuxxr. 3 9 DH 

Sir William Scott. This queſtion ariſes on the pro- 
perty of 100 hogſheads of brandy, taken on the 
22d March, on a voyage from Cette to Copenhagen ; 
and the queſtion is, whether theſe goods are to be 
conſidered, under the circumſtances attending them, 
33 the property of the Conſignor at Cette, or of the 
Confignee at Copenhagen. The proofs of property 
that are offered are, firſt, the letter from the con. 
lgnee, in which he quotes ſome preceding accounts, 
and then gives orders for another parcel of brandy, at 
a low price, with the expreſſion of a wiſh © that the 
ſhipment might not be made till April,” though it 
turns out that the ſhipment was actually made early 
in February; and the ſhipper is authorized to draw 
br the value on Mr. Reinke. This is the foundation of 
tie tranſaction; the only material letter produced, being 
that of the ſhipper, on the 8th of February referring to 
a former of the 10th of January, and adviſing the 
claimant * that the brandies were ſhipped, and that in 
ve beginning of the next month they would be ready 
to ſail, and that he had actually drawn for the amount.” 
In 


3er: 


ConSTANTIA-. 


7 Jorge cember, which has come to hand,” but takes no notice 
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In this letter the ſhipper writes, 5 we obſerve the ex. 
— tenſion of your limits in your letter of the 2 ch Dy 


"15G of the reſtriction, | as to time, that theiſhip, 
ment ſhould not be made till April. That is a diff 
culty which yet remains unexplained. In this cor 
reſpondence there is a reference to two letters-which 
do not appear, one to Mr. Hans. Kye the claimant, 
and one from him of the 24th December, which might 
contain ſome explanation, but theſe are not produced. 
. The next paper on which any obſervation , ariſes, i 


[tt 
the bill of lading, not only conſigning the goods to Mr, WW © 
Hans Kye, but expreſſing alſo his account and ri. fo 
This*paper is accompanied, however, with this mate. Wi 0 
rial circumſtance, that it bears an indorſement to the WW fii 
effect following. After the ſhipment of the goods, Wl {er 
and the drawing of the bills, the ſhipper and the t 


maſter go before a magiſtrate, and it is recited on the 
bill of lading, That whereas the maſter cannot 
deny that he has received 100 hogſheads of brandy 
for Mr. Hans Kye, but as the intereſt of the ſhipper 
demands that they ſhould not be delivered toMr, 
H. Kye, the maſter is prohibited from delivering them 
to him, but he is directed to deliver them to Mt: Ay 
berg, making the maſter reſponſible for the 0b- 
ſeryance of theſe orders. On this indorſement two 
or three obſervations ariſe ; the firſt is, that it iᷣ ab 
ſolute and unconditional in its form. For the motives 
which led to this alteration, we are to lock elſevhert, 
to a letter of the Conſignor. There is nothing 
appearing on the face of the revocation' itſelf, thit in 
any manner intimates the ground on which it vas 

made. Another obſervation is, that, although the 
contignigent 1 is altered, there is nothing that exprallc 
any rariance of the account and riſi, As, deducting i 


any manner {r ON the deſeription before given 1 
E 


HIGH COURT! OF. ADMIRALTY. 
Ide next paper is a letter and affidavit of Mr. 


Mr. He to a great extent, but that: he had received 
10 notiee from Mr: Kye, adviſing him that the bills 
gere to be drawn, or making any proviſion for the 
payment. He then ſtates, that he wrote to Mr. ye 
on the 28th February, though that letter is not ex- 
died; but there is the anfwer of Mr. Kye of the 
ih of March, in which he fays, © I received your 
ter,” but I did not expect the ſhipment to be made ſo 
fon ;”- from which we may infer, that the deviation 
from the orders in this reſpect had not been explained 
t him, The laſt material paper is a letter from the 
ſipper to Mr. Ryberg, of Copenhagen, in which re. 
ference is made to a former letter not produced, but 
which muſt, I conceive, have conveyed authority to 
bim to take charge of theſe brandies. It is to this 


of ly tliect—*< Referring to our letter of the 17th of Fe- 
%% in which we deſired you to take poſſeſſion of 
be brandy ſhipped for Mr. H. Kye. we hereby revoke 


i, becauſe we are informed that Mr. ye has ordered 
our drafts to be accepted; and that the intelligence on 
which we acted is erroneous; that it is not Mr. Hans 
He, but a Mr. Kuhl who has ſtopped payment. You 
vill, therefore, not act; but as Mr. Kye may be diſ- 
pleaſed, if he knows what we have done, we requeſt 
that you will not ſuffer the indorſement to appear. If 
Mr. Kye hears of it, and fays any thing about it, we 
tare ſent you another letter, which we deſire you to 
preſent.” That letter is not exhibited. 

The firſt point for conſideration is, whether the 
tranſaction did paſs in the manner in which it is ſtated; 
and for this purpoſe it may be neceſſary that the letter 
l br, K He, of the Ne of — apd the two 

A Or 


Nuinte, on u hom the bills were drawn; in which he cons ran. 
fates, * that he had been in habits of buſineſs with Feger 
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eres or three other letters, to which a reference is made the 
3 ſhould be produced; that of the zoth- of Januar, que 
een, from the conſignor; alſo that of Reinke to Kye, adviſing 
aa | the bills; that to Ryberg, of the 17th of B. In 
bruary; and more eſpecially this open letter, which on 

was to give an account to Mr. Kye of the motive the 

which had influenced the conduct of the ſhipper, WW 5 


Theſe will be neceſſary to be produced in order to 
eſtabliſh the fact, on which the queſtion of law muſt 
depend. 

Taking it, however, for the preſent, as ſufficiently 
raiſed, I will now conſider it, for convenience, that 
if the opinion of the Court is known, it may prevent 
the caſe from coming before me again. Upon 
the former hearing, I was, of courſe, ſtruck with 
the claſs of 'caſes familiar to us all, relating to 
the power of the conſignor to ſtop in tranſit. 
What the law of this country is on that ſubject, and 
alſo what the tendency of the civil law was, is very 
perſpicuouſly ſtated by Mr. Abbott, in his treatiſe on 
the law of ſhipping. With reſpect to. the introduc- 
tion of the principle into the law of this country, he 

O Low on fays, (a): © But as in the caſe of a conſignment on 
bs. credit, it often happens that the conſignor learns 
after the ſhipment, that the conſignee has become a 
See allo the later bankrupt or failed, and conſequently, by a delivery 
p. 352, to him or his aſſignees, the whole or the greater part 
of the value of the goods will be loſt, the law, in order 
to prevent this miſchief in ſuch caſes, allows the con- 
ſignor of goods ſent by a general ſhip, or by a ſhip 
chartered by him, to ſtop: the goods in tran/itu on 
their paſſage to the conſignee; and before, or at theit 
arrival at the place of deſtination, to cauſe them ta be 
delivered to himſelf, or to ſome other perſon for him. 


This rule of ow law of E 'ngland was firſt eſtabliſhed | fo | 
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he Court of Chancery (a), and has been ſince fre- . Tie 

be ani imo ce . e. 
This is the doctrine of the law of England, and J-*-13th&27th, 

[ may add alſo the general expreſſion of the mer- (4) = Ven 03 

zntile law on the ſubje& ; becauſe I take it to be Au, 3535 

he rule, that when a veſſel is chartered by the con- (4) Botlinck v. 

nor, and goods are put on board, thoſe goods are 1 * 

conſidered as in tranſitu, and when the conſignor 

has not received payment, he has a right to ſtop 

nd divert the delivery of thoſe goods, and has what 

Lord Mansfield calls la proprietary lien upon them; 

: privilege recognized by the general law, as well as 

by our own; more eſpecially by the French law, which 

of the moſt importance in this caſe of a French tranſ- 

ſton, (c), which allows the vendeur primitif, as he is 


termed, 


ä — 


* 


e) Upon a queſtion reſpecting the power of the holder of bills 
al lading, to ſell effects at ſea, or in the Colonies, Mr. Emerigen 
rcites the opinion of Mr. Valin, who, drawing an illuſtration of 
lu argument from the principle of Cęſon, under the French law, 
lad obſerved, II ſuffit qu'il ſoit porteur des facteurs, ou 
ies connoiſſements des marchandiſes dont le tranſport lui eſt 
fit, ſoit par un ordre à ſon profit au dos de ces pieces, ſoit par 
un acte ſcpare perdevant notaires, ou ſous fignature privce; | 
Vantant hlutot que tout eſt à ſes riſques des Vinſtant du tranſport.” — 
The obſervations with which M. Emerigon replies to this argument, 
being of a general nature, are applicable alſo in ſome reſpects, only 
o the preſent queſtion, and with that view only are here extracted: 

* Mais ces ſortes de ceſſions deferent au ceſſionaire un ſimple 
init ad rem, qui lui donne pouvoir de requerir la deliverance des 
elets indiques, fans le mettre en poſſeflion effective de la choſe 
meme. Airfi, juſqu* à ce que la tradition rcelle ait été faite 
Gn un temps utile au porteur du connoifſement, il n'a qu'un un 
on perſonello, qui eſt ſubordonnte aux droits du tiers. Je | 
"os done qu'une pareille ceſſion ne ſauroit nuire, ni au privilege. 
ii tendeur primitif, non pays da prix, ni au privilege du donneur 
Lk grofſe, ni au aux droits de la maſſe des creanciers, 'Telles 
| ſont 
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has aſſumed a right that did not belong to him, aud 


Emerig. vol. i. 


p. 318, 319. 


| goods, with an indemnification, for the expences, tha 


have looked, it is not an znlimited..power. that is 


feinte, qui &'&vanouit par la faillite ou Pinſoloabilite notoire du cd 
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termed, to protect himſelf. againſt non-payment by the ot 
| Teizure of the goods. „ i 15115 torn gd nes 


The revocation in this'tranfaftion-vas rlotexeplained far 
but was expreſſed in abſolute terms; and ain clearly vn 
of opinion, that if My. Ye had been an: ichen 
perſon, it would have amounted to a complete and 
effective reyendication of the goods. But if the perſon I in 


to whom they are conſigned is not inſolyent; 1 
from miſinformation or from exceſs of caution, the {+ 


vendor has exerciſed this privilege. prematurely, he 


the conſignee will be entitled to the delivery of the 


may. have been incurred; In the law of England, as 
far as I can collect it, and in all books. into, which: 


veſted in the conſignor, to vary the conſignment ; at 
his pleaſure in all caſes whatever. It, is a. privilege 
allowed to the ſeller, for the particular purpoſe 
of protecting him againſt the inſolvency of the con- 
ſignee. Certainly it is not neceſſary that the perſen 
ſhould be actually inſolvent at-the.jtime. IH the in. 
ſolvency happens before the atrival, it would be ſuft- 
cient, I conceive, to juſtify what has been done, and 
entitle the ſhipper to the benefit of his om proviſional 
caution. But if the perſon is not inſolxent, the ground 
is not laid on which alone ſueh- a Privilege is founded, 
Then, if Mr. Kye has proved inſofventy? Andre 
will have exerciſed his privilege.” But if he Pet 
inſolvent, and has iRually provided | for the he, payment 


rl 1191 814 FEE 0: W Tl 
ſont nos regles. Jo conneifſement n'a jamais 44 confaders hum nw 
comme un 1 negociable. Let tran rt du ure Aeft une if ach 


On the queſtion, how far a bill of lading 10 donßck dered as as negofo | 
under the law of England. See Mr. As 5 1555 6n Stupping 
enlarged edition, 1808, p. 37. 

: he 0 
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ccd goods, he will be entitled to the delivery; unleſs 
+ can be ſhewn that the right of the ſfipper extends 


mlimited right to vary the conſignment at pleaſure. 

Where goods are ſhipped without orders, ſuch a right 
eiſts.—The ſeller, if he may be ſo deſcribed, retains 
in abſolute power over them, for there is no purchaſe, 
gut when orders have been received and executed, and 
telivery has been made to the maſter of the'ſhip, and 
bills of lading ſigned, the ſeller is functus officio, except 
the peculiar caſe in which he is again reinſtated by 
the privileges of the vendeur primitif. That will make 
ta matter of fundamental importance, that the letters 
containing the original order ſhould be produced: 
The mercantile law I take to be clear and diſtin, that 
the ſeller has not a right to vary the conſignment, ex- 
cept 40 in the caſe above ſtated. The miſchief and in- 
convenience that would enſue on a contrary ſuppoſition 
xe extreme. The goods might be put on board, and 
might lie at the rifk of the conſignee for two or three 
nonths; and if the conſignor could come, and re- 
ume them at pleaſure, it would place the conſignee 
n a ſituation of great diſadvantage, that he ſhould be 
expoſed to the 7s during fuch a length of time, for an 
ject which might be eventually defeated, at any mo- 
nent, by the — or intereſted change of inten- 


— — #. 2.0 Md TY ts. th 
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- (a) This aig to be the fol hind of the power, as weg 
wed alſo, in the courts of common law. of this country.—** If goods 
x be ſent by order of the conſigneę, o on his account, at his riſk, and 
_ fieconlignor draw: bills ofexchange upon him for the price, and 

* incorſe and tranſmit the bill of Iading, the conſignor cannot take 
. " poſſeſſion of the goods at the place of deſtination, and inſiſt 
* upon immediate payment as the condition of delivering them, 
F the couſignee being willing to accept the bills, and not having. 
* faildin big circumſtances.” 2 Abbot, barg p. A 2 
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fr ther than I have ſtated it, and that it amounts to an ans en. 
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The tion in the breaſtof the  confignar. Itwould be toexpoſs 
Comvranti* the conſi ignee altogether'to the merey of the ſeller, 


Fee Oa the enquiry which 1 have been able to make,! 
| collect that this is the reaſonable diſtinction; and ! 
find two or three cafes in the French law, reported by 
Vers. 317 Mr, Emerigon (a), which v h illuſtrat 
318. 8 5 'ery much 1 e this 
| doctrine. The firſt caſe to which I allude is one 
of ſix bales of filk, which had been conſigned to 
the bearer of the bills of lading, of the 2oth of Ochier 
1753, which had been forwarded to a houſe at 
Alicant, and by them to Jeaume and Co. at Mar. 
ſeilles, with orders to receive the bales on their ar- 
rival. On the 31ſt of October, a different bill of 
lading was tranſmitted to another houſe, at Madrid 
who forwarded it to. Mr. Rey; and on. theſe fach: 
diſputed claim aroſe, which was determined by a 
Judicial ſentence, 1ſt of Auguſt 1754, directing the 
goods to be delivered in moieties to the different con- 
ſignees. But on appeal to the ſuperior Court, that 
judgment was ſet aſide, and it was determined, 1755 
that the holder of the firſt bills of lading was entitled 
* Jean to the pofleſſion, of the whole (8). ; 
01 Paten, There is alſo another caſe, (c) to a dmr ole 
exe, Ib. p. 31h. of a parcet of ſugar which had been, ſhipped at 
| Cape Francaiſe, to the conſignment of Mr, Rey, 
to whom one ſet of bills of lading had been ſent 
Some time alter, the ſhipper fold the ſame ſugars 
to another perſon,” but without unſhipping them, 
| | becauſe the captain, conceiving himſelf to be bound 
by his bills of lading, refuſed to deliver them. The 
ſale was indorſed on the bill of lading remaining 
in the power of the ſhipper, and was by him for- 
warded to Mr. Tenouillot. On application 10 abe 
Court, poſſeſſion was decreed, 2th of April +930 Will . 
to Mr. Key, as the perſon * in . * 3 
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third caſe, cited by Mr. Emerigon, in which a ſimilar 


[Linchou, relative to thirty-ſix bales of wool ſhipped to 
their conſignment, pour compte de qui il appartiendra, 
but afterwards ſold to one Bourdon, under a private 
declaration, endorſed on one of the bills of lading. 
Theſe caſes I conſider to be a clear expoſition of the 
lay (a), that perſons having accepted orders; and made 

| e! *Ms 


(a) In the 8 Venner (a), Munch, a queſtion of a WG 
ur nature came before the Court, reſpeQing the power of the 
ſkipper to revoke the conſignment. in franſitu. A parcel * 
goods had been ſhipped at Cette, by the houſe of Neblon and Co. by 
order, and for the account and riſk of Anderſon and Smidt of Copen- 
hagen. The ſhip failed on the Gth of July, 18c6; but Anderſon and 
Snid! had, in the mean time, ſignified, that they would not accept 
the goods, and on this refuſal, the ſhipper wrote to Mr. Wilkach, 
14th July, offering the goods to him on conditions of payment, 
which were accepted. The acceptance was declared by letter, 

29th July. Bills were drawn and paid, and the policies of in- 
furance were transferred, The goods were captured on the 24th 
. Auguſt, and a claim was given for Mr. Willinch, in ſupport of 
which, the facts above ſtated were without reſerve ſubmitted to 
the Court, On the reſult of the evidence, the Court obſerved, 
This is a point which is ſubmitted to the Court in a very fair and 


the queſtion is, whether the claim as it ſtands is admiſſible. The firſt 
point to be determined is, whoſe property the goods were at the 
time of ſailing. If the bills of lading were ſigned to the account 
and riſk of Ander/on and Smidt, and the goods ſailed under that 
deſcription, they were the goods of Anderſon and Smidt, and the 
upper had no right to ſtop them, but on the ſpecial contingency 


bim a proprietary lien for his ſecurity, and the right of ſtopping the 


refuſed to pay for the goods, and therefore the event hademerged on 
which the right of the contignor to ſtop is founded. Undoubtedly 
, the ſhippers might have forced the goods on the conſignees under the 
. VOL. ya, 2 orders, 


\ 
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effect - of the original conſignment. There i 18 alſo 2 crab. 


ſentence was given in favour of Meſſrs. Guieu and ey I re, 


ingenuous manner, and ſo as to repel every imputation of fraud. But 


of an apprehenſion of non-payment. On that event the law gives 
goods. In this caſe it is aſſerted, that Anderſon and Smidt actually N 


$30 
The 


Tonvra NIA. 


* Gre, ration may be made provifionally, without actual inſol. 


(#) May 5, 1808. 


demued ae ſtill belonging to the enemy. 


Hated to be left in ſome obſcurity, owing to the non. 
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che confignment, have nota right to vary that conſign. 
ment, except in the ſole caſe of inſolvency, The alte. 


vency; but if the inſolvency does not take place, the a& 
which has been done is a mere nullity, and the feller 
has exerciſed a power, to which the law does not 
aſcribe any legal effect. In the cafe before me, it 
appears, that the apprehenſion entertained of Mr, Nx 
inſolvency was erroneous; I am of opinion, therefore, 
that the goods were ſhipped for the account and riſk 
of the conſignee, and ſtill continued his property, 
and that he will be entitled to reſtitution on making 
proof of the neceſſary facts, which I have above 


production of ſeyeral parts of the correſpondence. 

Theſe goods came before the Court on a ſubſequent 
day, when the proofs of the fact were held to be ſuf. 
cient, and the goods in queſtion were — to 
de the property of Mr. Kye (a.) 


— 


orders, and might have lh them to accept we pay. But 
they do not exerciſe that right, they take the goods to themſelies 
again, in order to ſell them to another perſon, and by that act the 

had become again the property of the ſhippers. Then comes 
the queſtion which anſwers itſelf. whether the goods of an enemy 
can be transferred in tranftu. After the numberleſs caſes.in which 
this queſtion has been determined, it is not now- an arguable point, 
In time of peace, when the rights of third parties do not iiter- 
vene, there may be no objection to the validity of 8 tranifer of 
this kind. But in time of war, it would open a door to fraud, 
againſt which Courts of Juſtice could never be eſfectually pro- 
tected, and therefore it has been prohibited. This being i transfer 
of property from the enemy in tragſitu, the good muſt be cow 


r 
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THE SAN JOSEP H, Arcols, Maſter, en . ner. ; 
| hay was a caſe on the Caprure of a Spaniſh frigate, Head-money,for 


on board of which were a number of Britiſh of wary on und 

niloners of war. On the queſtion of head money, gu, mw: po 
the Kino's Advocate ſubmitted— Whether the Court 4b. . 
could include Britiſb priſoners on board, in pro» 

nouncing on the number of perſons for whom head 

money would be due. | 

The Court was, of opinion that they could not 

de included. 7 88 1 


l- 6-4 9 4 | 
Gt THE ELEONORA WHILELMINA, | pu. wy 
ag ZIMMERMAN, Maſter _ 


H1s was a caſe of a ſhip under the Ruſſian flag, 2 


captured Oct. 2, 1806, on a voyage from Riga to He 
. | 2 * Order, Sp. I 806. 
Anferdam, with a cargo of wainſcot pieces, boat maſts, tnnucent arge 


| t France and her 
common ſpars, and ruckers. On a former day, when ales, notbeld te 


the caſe was firſt opened, an inſpection was directed to Peer 0 a- | 

e made of the nature and quality of the articles; and u. 
on this day the report of one of the commiſſioners of 
His Majeſty's yards was produced, which deſcribed 
the maſt pieces to be © one Riga round maſt, 72 feet 
long, and about ſix feet from the heel, 21 inches dia- 
meter, fit for top-maſts and yards for men of war, 
Three other Riga round maſts, commonly called 
tand-maſt pieces, about 70 feet long, and at about 
one-third from the heel, one 19 and a half inches or 
20 inches, and the third 19 inches in diameter, fit as 
above ; three double Riga boat maſts or ſpars, 52 fect 
long, and from 8 inches and a half to 12 inches in 

Z 2 diameter, 
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WrILELMINA, 1024 ruckers, og 20 ' ha feet in length, tit for 
- boat maſts,” | os os e 
| 271by 7 | 1 145 
1807. 


Of the part = he NOS] the King 5 ans 

and Landen kontendeu. That this was a cargo in in 

4 nature contraband, that it was not entitled to any pri. 
vilege under the R Nan treaty for ſeveral r reaſons :— 
Iiſt. Becauſe the character of the vellel and of the 
raſter could not be. conſidered a8 conformable to the 
deſcription contained in the treaty. "The velle] could 


., 


WIT 


cently purchaſed ofa 2 fron, and 7 Frafen! fol 
the maſter was not a per, el the "country bf Ru 
being a "Pruſſian by 715, 0 0 had Roi 
burgher's s brief at Riga, for 1 5 purpoſe" of navi Tl 
in the, 'Ruffian trade, but having his dotnidit' at 2 
in in Frei, where his wife and family were {till conti. 
nuing to reſide. In theſe relpects, therefore: the con · 
dition of the ſhip, and of the melia, ar” Bing of the 
country of Ruſſia, did not anſwer the description of the 
##eaty which had provided ſpecial privileges for the 
navigation of Ruſſia, properly helingimg 1d Hat cum. 
700, büt without intention of comtitanicating the dene · 
fit to any individuals of other cbuntfies- that“ might 
aſſüme te Ruffan character, for tempolary purpoſe, 
or with a view of 'avoiding the difabilities Arathing on 
their oun national cllaracter from à tate bf war. "Tilt 
tiere were not the regular documents ef en by the 
treaty," inaſmuch as chere was no paſtt But a mote 
ſPecial odlection aroſe on the ground, that the treaty 
wis formed for the regulation of the trade of mf 
15e parties being neutral, whereas the ſituation of; 
Ref 4 was tht of a balligerdit, -#ffociated” * 
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a NN enemy, to whoſe ports theſe 1 


SS * 


yould be ſubject to aA in their L acl 
character, as naval. ſtores. going to a port of the 
gemy, and that a port of military equipment. 


On the part of the claimant, A, rnold and Robinſui— 


f nißed to have been given by the Government to ſub- * 
ky of Ruſſia, to carry on a trade with France and her 
lies, in innocent articles; and contended, that the 
offence of, trading with the enemy was removed by 
tis order; that the queſtion reverted therefore to the 
conſideration of the character of the goods, which 
were Ruſſan. produce exported in a Ruffin ſhip, and 
8 ſuch entitled to be conſidered as innccent articles 
nder the treaty. That as to the objections raiſed with 
rlpedt to the forms required by the treaty, the paſs was 
a inſtrument not ſpecially required by that article of 
de treaty, on which this queſtion depends. It was 
a inſtrument that was not invariably granted, as 
had appeared in many other. caſes. The papers were 
authenticated by the magiſtrates. of Riga, which 
nuſt be taken as a ſort of official approbation of 
te voyage, ſo far at leaſt as to prevent it from being. 
cnfidered as a ſecret or clandeſtine tranſaction, 
concealed from the view of the government of Nuſſia. 
That it did not appear that the veſſel was required 
obe of the built of that country; much leſs that the 
maler muſt be a natural - born ſubject. The terms. 
* ſhip and maſter of the country, which im- 
no more than the ordinary condition on which 
ig veſſels, and foreign mariners, were admitted 5 
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aufe to the permi 2 ian (a) which had been recently 2 Nev. th 
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W to incorporate themſelves with the people of a coun. 
ELtonoRA f 


WRrLELMINA, try, and could be meant only to provide for the bong 
— —— ede adoption, in oppöfttian to "caſes of manifeſt fraud 


Feb: z, a 
1807. and colour, That there Had been a queſtion at com- 


mon law on the, effect” of the” acquired character, in 
which, ſimilar objections f had. not been allowed to pres 


** 9 w I 


Cs) Wilſon». vail (a). In anſwer tot \ the deſcription of particular arti 


Mar yat, 'Cerm 


Rep. vol.$, p.q3,. cles, as reported Qn inſpeQiion, : an FINE was offered, 


and Scott v. 


Schawrtz, Com. of experienced ſhipwrights, thewing that the” article 
there bed. were ſuch as were commonly uſed in the cquipmiche 


8 of meeps Fe) £20 2x 
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Sir WW. Sethe Ot the repgrt * a perſon, authorized 
to enquire into the nature of theſe articles, they have 
been pronounced to be of, a. contraband or noxious 
quality, and the general rule undoubyedly i is, that 
where there are ſuch articles on hoard, the taint, er. 
tends to other parts of the cargo, and allo to the 
veſſel, being the property of the fame « owner, "The 
whole property is conſidered as, taken! in a tranſaGlion 
in gas reſpects 115 in abe dhe ; enemy a with 
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(3) The Court rejected th sat obſctving / that Cice it 
was fufficiently aſcertained, that they werk fit for ſhips. of. war, it 


would be immaterial to ſhew that they might alſo be. led to the 
equipment of merchant eſſels. That, as the port of Amſterdam wat 
a place of military equipment, much in want of ſuch ſupplies for 
the military marine of the enemy, that would be ſufficient to de- 
cide on the pretenſions to have theſe articles e as innocent 


art: icles. 
caſe 
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caſe out of the general rule, and exonerate the ſhip 


wo ud cargo from the penalty ordinarily attaching on 
fray WY ether veſſels and goods fo employed. A reference is 8 
com. made to the order of the Rin government, as ro- 
r, in cited in a recent order of our government, recog- 


nizing the permiſſion there granted & fo trade with 
France and her allies in innocent articles but it never 


can be the conſtruction to be put on that order, that 

i ſhould extend the protection to a mixt, afſorted 

cargo, conſiſting of articles partly i E and partly 
noxious. 

As far as the queſtion turns upon the treaty, 


ered, 


ment 


apply only to caſes, where one party is in a ſtate 
of neutrality, and not where both are connected 
in hoſtilities againſt one common enemy. The 
context of the whole treaty clearly refers to fuch 
a trade only, and cannot be extended to the trade of 
either country, at a ume when both countries are 
aſſociated in war, and are bound to contribute their 
whole force and energy againſt the common. enemy. 
[am of opinion, therefore, that the treaty does not 
apply to the ſituation. of the parties at the time of this 
tranſaction. I am of opinion alſo, that it does not 
apply to the facts of this caſe, becaufe till I am better 
inſtructed, I ſhall hold that the national character of 
a man who has only juſt -quitted the Pruſſian navi- 
gation, and has his wife and family {till reſident at 
Fillau, cannot fairly be confideed * as « of Gs 
9 Raſia. - 
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2 2 
n ' "ns was a caſe reſpedting the validity of 2 pro. 
— | tection granted to a Dutch veſſel on cartel ſer. 


8 vice, during the peace, by Colonel Oliver, the com. 


pany ts ſervice, if mander of the Br iſh forces at Amboyna (a), for the | 
in ſubftance valid 

2gainſt capture, purpoſe of evacuating that iſland, i in execution of the 
— treaty of Amiens. 

war. 

99 8 On the part of the nid, the King 5 Abit and 
Arnold contended, —That it was a contract formed 
prior to the-exiſting war, and by an officer in the fer 
vice of the Eaſt India Company, who had no power or 
authority to grant the privilege of cartel. That 
thokgh they might have made themſelves reſponſible 

to indemnify the Dutch ſhip owners, the captors 
were entitled to the condemnation of this Property, a 
the property of the enemy, taken in time of war, an 

not protected by any authority that could avail to take 
off the effect of the Declarations of the Order of Re- 
priſals, and of the Prize AR. That i if the cartel could 
be confidered as originally valid, the maſter had for- 
feited the benefit of his protection by taking goods 


on board, contrary to the conditions of 15 7 contralt, 


0. the part of i the damen, Laurence and au. 


410 


| JovenznT. FF . Wn 
ö | Sir W. Scott-—The | privileges 2nd, an a} 
= carte] ſhips are of a ary lacred pt and are to 0 
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= (4) The claim was given jointly on > behalf af the el India 
| Company and the Dutch owner. 2 
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received with great reſpect, inaſmuch as they tend very 
teneficially to mitigate the miſeries of war, and to 
facilitate the return of peace, by the removal of thoſe 
obſtructions, which put a 155 to the intercourſe of 
nations. With reſpect to the general character of 
contracts of this deſeription, F am diſpoſed to hold, 
that the actual exiſtence of a war is not eſſentially 
neceſſary to give effect to them, but that it will be 
ſufficient, if they are entered into proſpectively, and 
in expectation of approaching war. Becauſe the 
occaſions for them may juſt as naturally ariſe from 
2 view of approaching events; parties may contract 


to guard againſt, the conſequences of hoſtilities which. 


TP; 


The." 
CAROLINA, 


. 


IM 27th, - 
307. 


9 


they may. foreſee; and in this inſtance it is manifeſt 


that ſuch apprehenſions, which were. very general, 
have been fully juſtified, by the courſe. of events 
that have enſued, 

The next queſtion | that has hong raiſed” 10 whether 
the protection has been granted by competent autho- 
thority, and whether the Eaſ India Company and their 
oficers can be held to have that power. That his 
Majeſty has a power to confer the protection of cartel 
is undoubted, and has not been brought i into. queſtion. 
Notwithſtanding he may have given away the intereſt 
of all captures to the captors, his Maj eſty may ſtill 
grant ſuch particular exemptions, as in his wiſdom he 
may deem expedient. And when a cartel appears to 
have been employed in the public ſervice, and for 
purpoſes of national utility, that circumſtance' alone 
vill entitle it to be conſidered” as an engagement 
ſanctioned by the public Councils of the State. 

Authority delegated by the Crown may be taken 
4 emanating from the Crown; and it is to bè obſerved, 
chat the governor of Madras, who became afterwards 


a pry 
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3 hy fairly be conſidered as done under the authority 
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a party to this oontraft, is an officer of the Crown, 
as well as of the Eaft India Company. It is the praſtice, 
I conceive, for general orders and inſtructions to be 
ſent out to all perſons exercifing the functions of 
the Executive Government abroad; but as it would 
be impoſſible to provide for all the ſpecial exigencies 
that may occur; ſuch perſons muſt often be left under 
the neceſſity cf acting on their own judgment and 
diſcretion; and what is done by them under ſuch cir, 
cumſtances, in the execution of their public duty, 


of the Crown, if not renounced by the crown in ſub- 
ſequent actions or declarations. 


There is much additional weight alſo in what ha 
been obſerved upon the occaſion, out of which this 
tranſaQion aroſe. That it was an a& done in execu · 
tion of a treaty of peace. By the treaty of Amiens, it 
had been ſtipulated that the Britiſb troops ſhould be 
withdrawn from Amboyna; and this expedient was 
reſorted to by Colonel Oliver, as the beſt means of 
carrying that ſtipulation into effect. It is ſaid, that 
ſome other mode might have been adopted. That 
is a fact on which the Court can receive no al 
ſurance. It is recited in the charter · party „that 
Britiſh ſhips had been expected, but that they had 
not arrived. However that might be, this mea 
ſure was adopted for the purpoſe of carrying away 
the King's and the Company's Troops, Therefore, 
if nothing elſe appeared in the caſe to give public 


authority to this tranſaction, I ſhould be diſpoſed to 


hold it to be ſufficient, that it was done in exe- 
cution of a treaty of peace, and conformable to 
orders, which muſt always be ſuppoſed to be mn 
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ganſmitted to the officers of Government in diſtant 
parts of the world, for the purpoſe. of carrying the 
#ipulations of the treaty into effect. The ſame pri- 
yilege was confirmed by Lord A. Bentinct, the Go- 
yernor at Madras (a). For it appears, that the veſſel 
performed her voyage according to the ſtipulation, 
and arrived at Madras; having taken no goods on 
hoard in that voyage. F ſhe had, the odjection 
might have been raiſed, that there had been 2 
violation of the agreement. But the veſſel arrived 
at Madras, without any imputation on the manner 
in which ſhe. had conducted herſelf ; and the 
agreement was recognized by the Governor, whom 


Governor of the Crown, as well as of the Eat India 
Company, notwithſtanding the ſtyle and form of his 
commiſſion. He confirms the whole contract, and 
engages that the veſſel ſhall ſail with a protection, 
notwithſtanding the hoſtilities that had then actually 
broken out. In this view of the ſubje&, I do not 
aſſociate, what, I think, is to. be conſidered as of no 
conſiderable importance in itfelf, the great extent of 
power and privileges which the Company enjoys in 
that part of the world, relative to the prerogative of 
var and peace. It is not neceſſary to bring theſe 
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date the 2d September, 1803, recited, that this veſſel had been 
lent from Amboyna ito Fort St. George, with the garriſon of Am- 
boyna, under a charter- party entered into with Colonel Oliver, 
the Britiſh governor of the Moluccat; and under a condition that 
ſhe ſhould be conſidered as entitled to the privileges ot a carte 

ſhip, till her arrival at Gri/ce, in the iſland of Java. 5 
The paſſport was granted to the above effect, with the provi- 
don, that ſhe ſhould do nothing to forfeit the privilege. 
topics 


- The 
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[ have a right to conſider in this tranſaction, as the 


| (a) The paſſpert granted by the governor in council, bearin = * 
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topics into diſcuſſion, becauſe I am of opinion, that 
the authority under which this at was done is ſuf. 


ciently ſupparted, as emanatirig- from perſons who 
are to be taken as officers _—_ government, employed 


in the execution of ſo great a public peer * 
be bo pans 9268 | 090331070 37 


Then as to the conduct of the veſſel, fubſequen 
to her arrival at Madrat, is there any thing: on that 
part of the caſe. that can be held to affect — 


55 oy Which. I baye ſaid had heen logally-confirmed,. The 
FRYE . veſſel took in a cargo at Madras, as ĩt was ſtipulated 


e ſhould be at liberty to do, to the amount of her 


29 281 ffeight, froe from duties. That Was wa. part of the 


original agreement. It appears, that in touching at: 
Malacca, on her return to Java, ſome few other ar. 


in at Madras, and the maſter's own pro | 
* * * * IDE apt 12 2 my Ne | 
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Py Nineteen packages, containing writing Co a feed chel | 
earthen pots, barrels, a ſmall box, two cinnamon ſticks, and Ihrer ; 
ſmall parcels, conſigned to different perſons at Batavia. The 


danger of falling i 


maſter had ſailed from Malacca, but being in 
with pirates, put hack again, and was ſeized on the gath Nov.180g, 


whilſt | at anchor in the roads of Mn by his Mere . 


Rauf. 


* 3 — 1.65 


ticles (a), to the amount of 19 boxes, were taken on 
board, in reſpe& to which the maſter cannot depoſe to 
the property. 1 hey can derive no protection fromthe 
original contract, and muſt be condemned. But l 
am of opinion, that the veſſel and the cargo taken 
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do mR : RECOVERY, Wins Matter, © _— PTY 
red Narr iO 3813010 28 J 54 — 1 1 
* Tau. was che os of: an American veſſel with a 1 
cargo of cotton, taken in at ' Bohubay, from the —.— the 
whence ſhe . had proceeded to Salem, in America, 2 in 1. 
where ſhe. arrived in January 1807, and faled again, ſence under that 
xithout unloading the cargo, on the '13th' March Adminty je. 
1807, for Rotterdam, en was ne on that e — 
Abr e . N bee 
| -prietor in t 


On the part of the n the mv. s Une . 
Rebinſon contended—Firſt, - that it was à trade in 
lire violation of the American treaty, which had 
emitted American veſſels to trade to the Britih poſ- 
lions in India only, on condition that the goods 
aken in there ſhould” be carried to ſome of the'parts' 


of = United wy! ne _—_ res 10 e au 
Art. 13. | I JNOITQO JON f 


a ed 16 
1 wWas anfuered—That Fs p att Article of the 
Treaty was ſtipulated to expire two years after the 
termination of the war then exiſting, viz. in Odeber 
1804 ; and bn enquiry, it being aſcertained” chat this M 
was the authentic expoſition put. agen the wa ig. 
patice, that point was abandoned. - 75 " 
E was then contended; that ſince the Ripulation of 
the treafy had expired, "this becaine à trade altogether. 
legal, as in breach of the Navigation Laws; that it 
vas clearly within the terms of the Act 12th of 
Charles II. c. 1 8, and had been ſo treated in recent 
uſtances, in which the queſtion had been drawn into 


Ucuſſion in the King's Bench (); that the AR ( wie v. 
of — Tera 


— 1 
_ — 
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Tie of Parliament, which had been made for the pur. 


RECOVERY. 


2 poſe of giving effect to the American Treaty (a), ſpoke 


— of it in the Tame manner 5 and that a ſtill later 
| Act, 37th George Il, c. 1 17, which had been paſſed 
9 N to authorize ſome indulgence to foreign ſkips,” con- 

ſidered the principle of excluſion as ſtill in force, 
; under the Navigation Act, and had introduced ex- 
emptions not abſolutely and generally, but partial) 

only, and apparently on terms of trading to the fi 
reign country to which the ſhip belonged, and on 
conditions which were not ſhewn to have been com- 
plied with, namely, That the trading of foreigners 


to theſe countries ſhould be ſubje& to ſuch regulations 


as the E aft India Company ſhould impoſe.” 


On the part of the claimanti, Laurence and Burnaby 
contended, That if the ſeizure was to be conſidered a 
made on account of a breach of the Revenue Laws, 
this was not the Court in which ſuch an offence ſhould 


be proſecuted ; that as to Engliſh ſubjects, the principle 
of excluding them from ſupporting a claim in the 


Prize Court, in a tranſaction which has been carried 
on, in à breach of the municipal law of the kingdom, was 
of recent introduction, and liable to conſiderable ob- 
jection. It confounded the proportions which the 
law had eſtabliſhed, between the penalty and the of- 
Fence in queſtion, in other acts which more particu- 
larly related to this ſubject. By the AQ paſſed for 
the protection of the Eaſt India Company's Charter, 3 
ſpecific penalty of 5ool. was inflicted on perſons 
trading in violation of the Company's privilege. But 
by the introduction of this principle of excluſion, the 
penalty became unequal, according to its 3 
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times of war or PEACE. That in reſpe& to fo- 
reigners, who are not held to the ſame obſervance 


of our municipal laws, it failed altogether in the 
reaſoning, on which the rule of law had been con- 
ſructed. With reſpect to them there was no in- 
tance in which it had been applied; on the con- 
tary, wherever the argument had been introduced, 
he Court of Admiralty had invariably. intimated an 
opinion, that it could not with propriety be applied 


the Navigation Act might ſeem to imply, in the very 
general terms in which it was drawn, the principle 
had never been applied to the ſettlements in the 
Faſt Indies. They were poſterior in their -eſtabliſh- 
ment to that law. They differed altogether in the 
nature of the ſyſtem that was obſerved as to them; 


principles of monopoly, which had been applied to 
the European colonies in the We/ Indies. The diſcuſ- 
ſion that paſſed on this ſubject, in the caſe of IV; Ian 
. Marriot, did not ariſe out of the facts that appear 
to have been material to the decifion of the caſe. 


5 | 
6 taroſe merely on an aſſumption in argument at the 
y bar, recognized in a very general manner by a dium 


that afterwards fell from the bench. The opinion 
exprefſled on that occaſion had been the cauſe of 


of palſing a ſpecial act, 29 G. 3. c. 11%, ſolely for the 
i purpoſe of counteracting the alarm and ccnfuſion 
wich was apprehended from it. The introductory 
ber of that Act recognized the right of foreigners 
at WM > £2 to the Britiſp ports in India; and if any 
© condition was impoſed on the right ſo granted, 


It was me rely that. it Mould be exerciſed in com- 


n Plarce with the regulations which the Erft India 
7 | 5 Comtany 
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v foreign ſhips. That whatever the expreſſions of 


and had never been held ſubje& to the ſame exclufive- 


May 1 zb, 
1807. 


e. 18. directed ſhips and cargoes ſo offending Aken 


Knee of this Court. 


Con dan mouid fbr ae bent vppeircnih 
amy regulations” hat? been Hrtined. ©vlihe 4tiddion: 
the part of the Eaſt India Company, muſt — 
their part as '@ tacit Req uieſteige®? tt "ths pack 
which had exiſted” befdre. 
be eotifidersd ud a e ee 5 
entire, and could not defeat the ptiAegs; dhe 
the Company had no power to l nEði —— 
modify and direct, by ſuch r 
neceſſary to reduce the privilege to an bqutable g 
formity to the terms, on which the getieral\ us | 
thoſe'countries was carried od D 16011 Jo hots 

n equi nis 


3 The Court aſked by what. authoti ;it Gould 
ſhewn to be competent to the Prise Co dur of, 

ralty to proceed to eonfiſcation of 8 tl 
cargo. for a breach of the revenue. ..... ....* .. 


It was anfwered—That the 1ſt Sethe of whC. 1 
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ſea, to be brought in as prize, and—empowered-th 
Court of Admiralty to proceed bo goes . 


implied it to be an offence 1 pro 


r d vac π⁰⁰Yο b Vo, 
en =. e Lad ned of » 


. A H. Anda. s a ttrtamm td 16 
' Jup@MENT. , 


Sir W. Scott. — This i 18 ee eantipgl A 
voyage from Bombay to Rotterdam, daden with x ca 
taken in at a Britiſh ſottlement in ihe offi 
The veſſel touched at a port ck * 
eargo was not unladen 0 ; and it zgpeh, [ihe 
from the reſult of the evidence, to at bga.0 
ginally deſigned: for an European market 
has been given for the American propiietir/and 
odjection is made to the F But re 

8 eien 
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= which - _—_ A 

"ts TH ee ens A1. 15 K 
— imputed, ariſes, aut of the. ſyſtem. of 
ar Navigation Laws, which ſeem to have continued 


fans in the Eg India. That ſyſtem it to ba referred 
xwrally to the celebrated Ae of Charles Nr 1213 


tuges of our hiſtory. yet that ac is uſually, conſidered 
v the baſis of the ſyſtem as it indim ſtands. The: fiſt 
{ton of that act begins Micha ganeral prohibition 
v foreign ſhips to trade to the Britifh ſettlements in 
fa, Le. I do tit fmitiblliatily revolle&" what were 
fe poſſeſſions whith this country held in that quarter 
of the globe at that time, but'l ſhould conceive'that 
Binbay "muſt have ock the only Engliſh ſettlement; 
I indeed that was not acquired to the Crown, at a 


——— — ' err | 
0 That Pando the frk Britifh ſettlement A [dia may be 
wlle&ed from the following mention of it in the Hiſtqry of the 
Eft India Company's poſſeſſions in /ndia: , 5 ©... 

No ſooner had his Majeſty ſet on foot a treaty with Peat 
for his marriage with the Infanta, than it was determined to em- 
Ince this opportunity of procuring he ceffion of ſome convenient 
jt and mart for tht India Company; as Pert of the Infant por- 
ths; Thus the zhpbrtant Ifland of Bombay cùme WEIS 
Kite Exgl/b.” Hit ef. Baſt ledig Cem p.73. 
Tut it was et transferred till after the regulations of the N 
Nun AR | appears | from the dates. The Navigation Act, 
uz. 2, c. 18. vs ab act ef the rl parlament of Bari I. 


warage treaty of : King'Chorles II. with the Infanta of Ner- 
Mal vith the. /ecret, article for yielding Bombay. to Gros Privat 
ma ſigned June 235 2684." e Treztier, p- 756. | 
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eftitution is impeached on ths · illegality of che your. Rocorkay, 
queſtion of very great, i un- — — 


11 very undlefined i ſtates vich reſpect to our: polleſe 


ud though ſome; traces ane td be found in the catlier 


her period, as the; dower, off, Queen Catherine:(a); 


Wyinning April 25, 3660; and diſſolred Der. ag, 1660. Tue 


a 
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ee. That fact is not very material, hosetntvi (nd 
— as not limited by fuch conſiderations, but >” 5 
Mey wank ſpectively to future acquiſitions: as well as: to our ON 
ancient poſſeſſions. I advert only to che late of gy ix 
poſſeſſions at that time, as illuſtrative; of the grad 
increaſe, by which they have grown-up te their proſens 
extent, and at no very diſtant webe 5 
comparatively ſmalll.. de Wa 6 
It is well known that our eſtabliſhments, 00 hat 
quarter of the world have ſtood on a very pe 
footing, which it has been perhaps the r 
country not to define with great exactneſs. hey —— 
have aſſumed a different character at different times: 
and it-may be very important in effect, and; ver oper 
in point of principle, that the general maxims of. 0 
navigation ſyſtem ſhould be applied to them. in {| their 
preſent itate, although there might haye. been a great 
anomaly in practically applying them us a former pe 
riod. It will not, however, be neceſſary for me o ent: 
into a diſcuſſion of the policy of ſuch, a meaſure..... 5 
With regard to the fact, had always eptergipel d 
notion that they had not hitherto been ſq applied. B 
(% Wilfonv. à caſe (a) occurred not many years Gnce,whichbrouh 
. 1798. the conſideration of the queſtion in a diſtinct farm de 
9 fore the Courts of Common Law. After repeated argu 
| ments and much deliberation, the Court of King's Bench 
expreſſed an opinion that che navigation laws did extend 
to thoſe countries, and on a writ of error the judgment 
of the King's Bench in that caſe. Was ne . 
(5) Wiifon v. . complete. adoption of the doctrine laid down b), A Th 


Pu Rep vol . Act of Parliament was afterwards paſſed (ch, to qui 


© 55 0. 3. the alarm which had been occaſioned by this exp th 
97-42 tion of the law, and to recognize in general terms 11 1, 


e go" of admitting foreign veſſels 151 A Ly 15 
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certain conditions, which the _ India Company wy 8 : 
were empowered to ĩimpoſe. But nothing appears. to 
he beer! everdone under thoſe powers of the ac: and * * 
ws,” for the firſt time, the queſtion ariſeß, What is 
he ftite of the law, as applicable to this peculias ſitu · 
Won of things, the/proviſionel relaxation of the Act 
parlament, and the total inaction on the part of 
the Faf India Company, who have, for more than 
deren years, delayed to apply the regulations, under 
which" the Act of Parliament had expreſſed it to ip 
expedient, that foreign ſhips ſhould” be admitted. 
This is a queſtion of · very conſiderable magnitude | 
nd importance. But there is, I think, a preliminary 
queſtion, which may ſuperſede the neceflity of pro- 
touncing a deciſion upon it; and that is, whether the 
nore general queſtion is properly brought before the 
Court in its preſent form? If it is not, I'ſhall not be 
{ffirous of delivering my ſentiments upon it, "unleſs I 
m called upon itt another form of proceeding, which 
would bring it before me as a caſe of undifputed ' ju- 
lition. The Court of Admiralty is a Court of 
Revenue in one of its branches — in its appellate juriſ- 
Gon at leaſt, and appears to be ſo intended to act 
rginally in the caſes ſpecified i in the ſtatute referred 
b. But T am now fitting in a Court of Prize, 
nnd the prayer that is addreſſed to that Court is, that 
i would infli& the penalties of the Revenue Court on 
i foreign ſhip and cargo, that is brought "before it on 
eſcizure of war. I ſhould have been glad to have 
teard under what authority the Court of Admiralty 
would mingle its juriſdiction in this manner; As to 
the authority of precedents, I will take on myſelf to 
ky, that there are none. The caſes (a) that have been ( 8 
mentioned were not of that deſcription ; they were 4 
Wot cafes in which the Courts that decided them. took 
an themſelves to exerciſe the juriſdiction of the Re- 
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Bave acquired it in violation” of the aus of l 


 riably refiſted the application; and there are 1 


the King of Cru. Britain: l belege * 


t have been acling in — — 

country, which they were ee I 
is 2. well-known doctrine recently? intrödue 
which has not been applied without Naving et 
able difficulties behind it. There, of Oe re 
difficulty of tranſplanting the cnlequeſices" of 'o i 
ſpecies of law to another ſyſtem. -**Ori, h@stheyy/the 
is the difficulty of admitting a Britifh-{dbjeRt doi 
up a demand in æ Court of Tuftice, Hor an m 
which ke Cannot ſuſtain, without ſhewing "himſelf t 


1 aged of. law. Wat th 1 
chim of Britiſh Feet of 
pin Fog which evidertly ſhevwtl tloſe v 1 
My 
he 


country. | 36.510 - 3115 2. In [ Rd 92 

But there is no inftanie' in which che fas | 
fas been applied to foreigners. In ſome N 
it has been preſſed in argument, the Court has in 


reaſons which would make me very unwilling 5 
on myſelf the extenſion of the "ich ien 
ing it impoſed upon me by the authority ef the ſupe 
rior Court. It is a queſtion of very great impdrtance 
ard if all other cenfiderations were out tf the wi 
a ſenſe of propriety alone would deter de Bud ek 


tending the principle ir a cafe, in which N eume: on ! 0 
tncidentally and indirettly before' men debe ue bat 
you apply ſuch a principle to the” chime B with 
fubjetts, why not alfo to thoſe becher an — 
Some diſtinctions are obvious. In the fivſtipluden Ul we. 
to be recollected, that this is 4 Court of dhe Lr Fr 


Nations, though ſifting here under the we 


ion 
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18 Well py and 1 nere The. 
have A po 20.demang fr it, is th e IM R687 * 
le of ,ngtions, amply, and excluſively of the I map | 
wodoclion, of, principles 1 owed, Fr from our own 7: 
Anicipal juriſprudence, N ch b. it is well [ known, 
1 havg /at all timęs expr ks 1 no | inconfiderable re- 
gnanes. In the caſe of ritiſh ſubject! it is different. 
4 him it is a Briti/h tribunal, as well as a Court of 1 the 
law of mungen! 24 1450 11 been were on 15 


0 to which he.is naturally amenghle, on n 6k a a 
muſaction, can receive no protection from them. 
This difference of ſituation does, I think, afford A 
bund and material diſtinction. As to foreign LY 
ud their ſubjects, the breach of our prohibitions © 
mie are merely mala prohibita.; . it is an offence Tf 
the peculiar - law of this country, which they may 

aſtly demand to have tried more directly under that 

tem of law; to which it properly belongs. With 8 
rlpeR to à Britiſb lubjeck, the violation of the laws 

of his own country, carries with it alſo the malum in 

|; and therefore it, is, no [injuſtice to him, that his 

dam ſhould he ſubje& to rules, which this Court 

muy not think itſelf at. "liberty 1 to apply to the ſubjects 

al foreign ſtates. 

On theſe grounds, 1 1 thall proncunce, 

tat neither directly nor indireQly is it a queſtion 

Wich Lam at liberty to entertain in the Prize Court; 

wt pronounting'@n 4 the: queſtion of law, but declining 

benter-ints/ that diſcuſſion for want of competent 

prſdition.”.. Whether it may be deemed fit to bring 

brrard the -gueſtion. in another Court, where the 

1 T: regularly de introduced, whether, 
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Suit for wages. Tuns Was a ſuit 6 for wages on the part o 
. a pit J. Gillman, a Britiſh pilot, for conducting! the ſhip, 
_ Andie being an American vellel, from the Dozons to Fluſhing 
r The demand was reſiſted, on a ſuggeſtion of a want 


2 2 5 in of {kill, in running the veſſel on cir 
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an 4 << 5  Bderable oy was ſuſtained. * 1 

2 On the fatement of the caſe the "_ obſertel 
ety firſt wiſh to hear how any ſuit can be man. 
tained, on behalf of a Britiſh ſubje&; for fervices per. 
1 in aiding the commerce and importation of 
_the enemy. Is it not a contribution” of h kit and 
" experience to aſſiſt and promote the navigation ofthe 1 


Tyr £4 qi, es 1 
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75 * The tranſpoſition of dates obſervable jareſped to d * 

ſome of the following caſes, has been © fioned by the ex - 

f the”) plan originally propoſed, for the purple of venderiug te 

1 W compriſed in this Number, eToys Lim 
c comprehenſive as Poſſible. | 

| enemy's 
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guys s ports? That pilots may often engage lack 4 ay 
ces will be of little ſignifcation. They may be 
dipoſed. to undervalue the obligation of abſtaining TY 
aum all traſfe- with the enemy, and to riſk” their own 
gerſonal ſafety for the ſake of gain. But a Court ot 
Juſtice Will not ſo - canſider it, nor give any ſupport 
demands ariſing out of a courſe of navigation, 
plich muſt be pronounced to be illegal to a Britiſp 
ſubje&t, —Coſts are aſked, but as the owners did not 
ke the objection on which my judgement is founded, 
by appearing under proteſt; and lince, by that 9 —— 


. 


ion the merits ſhall not give colts, 


2 | 6: 5 
Kon \ THE ROMEO, Conran, Mater. : TO az 25 
— OY 1 Q 
Ft uy a | queſtion as to the admiſſibility of the Buren 
evidence of a letter, applicable to this caſe, which board a veſſel, 
had been taken out of an. American veſſel, The Mary ry, if admiible? on 


' by Lieutenant Rigby, of his Majeſty's gun brig Urgent, —— 


Ako had ſtopped that veſſel, and had examined her 
. Papers, and finding a letter, which purported to diſ- 
:dloſe. the, real ſtate of a tranſaction, which had been 
fraudulently concealed, had ſent the paper in queſtion 

tor che King's Proctor, officially, hut without detaining 
the ſhip in which it was found. 


—_—_ 2-7 we 


On the Hare of the "Cap aptors,—The Ky 5 gabe 
ud Robinſon ſlated, the fine of the caſe z that 
this was a veſſeb under Amenican colours, aud claimed 


A A 4 bl. ee Wi. e for 


into dhe King 1 


of *the'pipets, and hadl ſeit it in, Talferifg' be veſt 


(s) J*/y nos. 


* 1 of N mhotappearidihy ths 


1 in che: port from which other G eſfehffaled The 
maſter rvpreſented her t bete mer runibullt wee; 


whe beets given by Mefſve! NS züc Arat, 


ind imaging the riſk would 58 too 
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papa tohave taken m part in ithe. tting ntj or iũ 
obtaining Hr doruαν]Niũ pte though he AU repruſentod 


but ſhe was deſcribed by another wiuieſs to av ech x 
French or Spaniſh veſſel. The inſtru&ions appeared 


and Het by the aſſertedd #:6her?' Ihe cliiher” py 
dis made not in the name bf Corran*but */or the 
owe Or ners; ': under al ma en it 
Wold bel ene requiring farther proof.” Butt fad 
had tranſpired from an6thicr quarter, Which dci 
the-real hiſtöry ef the veſſel." A'lecter fag beer fel 
Proctor officially,” ftöm d of 'Hk 
Mefty's ficers who had examined ttie Amorltln tip 

Mary, in hier eourſe to Antwerp; arid! finding arhobly the 
papers, x letter which appeared to diſcloſe thi truth of 
à covered tranſaction, had taken it from among the tel 


to proceed; It is 4 letter (a) to Melts au Balg of 
Aare g, making communication relative to the ſhipin 
queſtion, in the aden terms; «Relatin ting to the brig, 

late Ganda, alter finding 1 it irtpollble to procüre frag? t 
of chartef? für her under che Papenburgh flag, kr. 
peSitig"that the Evgli/h e686 Thew''no hd” 2 
eiae betueen that Coilniry% gs 115 

eat 

het off wih a load of ſtaves, ole have 50 thought it pt 
dont for- the benefit of all it ters ted, to/ 10 1 Na 
esl to I dilctiarge 9 8 6 0 f 


ic letter which; pu a 
Meſſrs "Noble and Eo "ie ap appta op 


81712 6 > 8117 116 9701575: 2 399) 1 ms 1 50 
Er, ; 


HIGH QOURT: DE! ADMIRALIPY 


Agenburghvoliel, which had gane ti me where; e 
receiving intelligence. of the Nrmſtam hoſti litiea; ani 
de order againſt Fapenburgi : property: ſhechad been 
n under American colours and: had been ſent back: 
6 hanger 13N2ONE 1 2 28 W Of. * 
gan noir sit e 107 40; br 
05 the part. of the. Claimant. ad and Lawrenes 
ed, that. this letter was not admiſſible evidence. 
That. the Prize Act directs every - -caſe to be brought 


of papers: found on board that or any other-emptured 
lin; and that ſuch. has been the rule of practice. 


Where a veflel is captured and brought in, the Court 


bein poſſeſſion, of. all. the evidence. ariſing -from that 
aſe, It knows all circumſtances relating tothe, papers 


judically, . But where papers are introduced from ex> 


tracing the; authenticatiqn af the papers produced, noc, 
I fact. of 8 any, ching reſpecting en 1 


22 it was ede That; the direai ion ofth the pred 


@ntains no negative. terms that can be underſtood to 
e of this, kind i in dene . That, 


any 255 1 Tg any papers, . Ce. 5 5 which -Canngt- relate 
merely to ſhips brought in in. in reſpect tt to them nl it 
would be tuperflyous to to put ſuch an interrogatory, ſince 
thoſe" papers mult 
cultody and ace e, of the. Court, and it wou 
run. in other terms. * Whether ther e are in bit Coed 
iy papers ?” There is nothing therefore, in this appli- 


5 ö gation, 


v adjudication, in the firſt inſtance, on the evidence | 


FX 


— nome ivalſs wtnticned; nee Th 


_— 


ir ſic ; ſources. all collateral eircumſtances are entirely 
ut of, the view. of the Court. , It has no, means of 


$2; .; 4 * 


: {uppoſ | to. be. already, in the 


:354- 


oy 


* e 


ensxs DHR IN; THE 


cation, which is contrary to the regularity of pro- 
—— coding in Frize cauſes, As to the | propriety uf che 
a& done by his Majeſty 's oſſicer in making. ſuch. a. de- 
tection, it cannot be doubted, that ĩt waulg be che duty 
af any officer into whoſe hands ſuch: proofs fell, to re- 


tain them. It was an act in which that : perſon could 
not have a poſſible intereſt. He is therefore in all 
reſpects 2 competent perion to. pr oduce en evidence 
in his paſſaſſion before the Court. If it could nat be 
a nen withoutbringing the veſſel herſelf ta adjudica- 


„ 


of the Court, the conſequence would be, chat i it muſt 
veceſſarily introduce another cauſe of capture and deten. 
tion. It might happen that the fraud detected would 
apply to property of great magnitude, whilſt the ſhip 
in which, it was concealed might be comparatively. of 
mall value, In ſuch acaſcit could not be expected that 
. the Belligerent ſhould forego. the benefit of evidence ſo 
diſcovered againſt the enemy, even if it ſhould inducethe 
neceſſity of bringing in the veſſel. It would be expe- 
dient, therefore, on all general conſiderations, t that no 
_ difficulty ſhould be thrown i in the way of evidence. ſo 
produced, beyond what may be neceflary tg. _— 


FA & nd oP 


its authenticity to the aixfagiion of the Court. 


On the other fide it Tas bnfibirel, that W d a u- 
Went ffom the twenty-third er n did not ap- 
ph ſince the meaning of that "enquity was 'oply' to 
confirm the authenticity of papers 8 05 been 
and to fatisfy the Court that i it was In poſleſtion of of "the | 
whole papers that had ever en on 1 board th e thip then 


in judgment before it; and not to bunt into al of 
fible fources of - obtaining extrinſic Information. 


"There had been no inſtance in which Parties Fe 
en 


— - 3 : 0 2 


>a O 


— 
So 


nien wor r KOMRALTY. 


been ISI fo uduert! to! (papers not- broußdt 


into Court) atid in the practice of invoking evidence _ 


from other auſes, it had been the rule not to per- 
mit invocntien from uur ett ul that cauſe had deen 
heard. 51 210.1 N 1101 OY 705 


4900 olrog ſs 1 fly ſi t 


| Jopouzvr. 4 | ig n en 
Sir Willem Stat; A pipes Wen 0 ths Cine du 


as evidence in this cauſe, wich, it is contended, can- 


not be received, at not having been found on beard this, 
ar any other 5 eſſel, and as being, on that account, 
not within the regulations of the Prize Act. In the 


courſe lch IJ mean to purſue, it will not be necef- 


fary to enter into this diſcuffion, becauſe if there is a 
mode conf6rmable'to the act of parlament, and the 


practice of the Court, the Court would naturally ra- 
ther adopt that mode, than be led unneceſſarily into 


a conſideration” of e difficulties. that Have been 


ated.” £ blöc t 31 4 


Tue 48 


ea x Cortina ordains, that if ay Aubtr 


uri hy th? 5 nay direct farther proof; but;'i it Has 
not limited 2% kaufe of doubt to eridences actually 
on board, för eculd it, with propriety have impoſed 


any fuck Tetris The Court itſelf might poſſeſs 
information that would completely falſify the claim. 


Cen it be Rate fucks a. caſe, that, becauſe: the de- 
po ſitions re de deren papers Were conſiſtent, there 


ſhould be eans 0! f extraQing the real truth of the 


facts? Ca [ihe 9 910 that the Court ſhould pro- 


ceed to ju ju dgment on the mere formal eyidence, i in oppo- 


91800 d TIVES 


ſition to "Its own private, gonviction, that the whole 


of what, Was. there. "(tat tr 5 falle b. It. would be 
| nan to mga ht rropglition ta, the utmoſt 


extent. 


as 
| Awe inſtances, in which the Court has che power of calling 


r 
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FOE 11 muſt be allowed, en, that there may be 


for extraneous evidence. In acceding to ny proyery 


the Court will undoubtedly- be much "gtided' by the 
nature of the original evidence. But it cannot "1th 
propriety be maintained, that the Coutt is 45Jolutely 
concluded by ii. When a caſe is perfectly clear, and 


not liable to any juſt ſuſpicion, the dispofftion of the 


Court will certainly lean ſtrongly againſt thé intrb- 
duction of extraneous matter, and againſt! permit 
ting the captors to enter upon farther enquiries; 
but in the preſent inſtance the eaſe is not free from 
objeQion on the original evidence. 9/19 
The Court may alſo, I conceive, in che eile of 
its diſcretion, and under the grave reſpotifibiliry 
which accompanies" all" its actions, be at Hbbrty to 
conſider a little the effect of the) eviderice-propoted'ts 
be introduced. IF it is light and vage in its Haturt 
tke Court will be leſs eaſily induced to depart from 
its ufüak courſe, But can it be Taid, that ilfe kee. 
rancy of the paper in queſtion! is not Haier L 
there 1 no doubt that the paper offered 4 4 fb 


Paper; though on board another veſſel, „Which IEK 


chere is not; I'am of opinion, that it is eompeteit .. 
me, when the evidence is of ſo ſtringent a nature's 
that propoſed; to admit it. I aceede very mück t6 
what has been ſaid, as to the dependence Which the 
credit of papers muſt have on the circuniſtahewwndet 
which they are brought in. But that id An bbſef⸗ 


vation which affects the queſtio of *credibility: 
This is a paper apparently under the band. writing df 
Noir and Arbuthnot, who have been avowedly glück 

engaged in the concerns of the veſſel no. befee the 


Court—ls not ſuch a paper material? I am of opi- 
nion 


1 _ «a 0 © —4 


Antwerp: or Papenburg. 
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nion chat the Oourt. inet libertyte have doubts a The 

of the evidence, and that this paper may be admitted on 5 
n order for fartherprœof. What-E ſhall: do at preſent on. a 
will beg to make an order for farther proof, giving the * 
Captors leaye to e the: paper, in ſuch a manner 

_ e eu ee Wy 


On a. fubſequent day (a),. this cauſe came. — 6 O Mey et 
he Court again, on farther., proof, when no ex- 


planation being offered af this paper, which had 


been brought. in by the King's Proctor, duly. verified 
by the affidavit of Lieutenant Rigby, the Court ob 
2 — This is a paper which ſtands entirely free from 
all ſuſpicion of fabrication, ſince. it had been ſent 
in before the capture of this veſſel; and, from tha 
particular; and eircumſtantial manner in which it res. 
fers to directions appearing to have been given in 
the charter - party, it is clear that it could not have 
been fabricated for unfair purpoſes by the captors. 
Under theſęe circumſtances, and eſpecially when no 
notice is, taken of it in the farther, proof, it is to be 
conſidered as a paper which verifies itſelf. All the 
other, papsra,vhich have been introduced in farther 
proof, r Mere forma! papers, which would: have 
deen pxeciſelys the ſame if the tranſaction had paſſed 
in che manner! deſcribed in this uncontradifted 
letter. i Fhexe can he no doubt, in my opinion, that 
the tranſaction did pals in chat manner. Whether 
che property; of. this veſſel belongs to: perſons, at 
does not. perhaps diſtinctly 
appear; hutn as Hupesbug Mas in a. ſtate ef hoſtility 
at the time af captuie tht citcumſtance ; altagethöt 
; ia Ke 20155705 244 eg 
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Por tw trea- 


ty—Fraudulent 
uſe of the prize 


tege of the Pore 
2 flag, 


| = Thar this Was a ſhip under the' Porrugt 
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„ at dg 20707 a one bros 15132 ihνν, ach oi hen¹ð 


St; 1% nnd 411} 1000107 od bed: 1641. 8085 


THE CITADE DE LISBOA, upon denn 


His was this bels off A ſkip bhder th N 
flag and paſs, with reſpect to which? b 

ule was giyen under the treatF; Ie Wie 
by his Majeſty's Advocate, that a box of papers had 
been bound concealed, that diſcloſed a caſe of groſs 
fraud; and proved the ſhip and cargo to be Span 
Property. The cafe was, on this CT, 
off, that the effect of the Papers a be e 5 
by the, Poreuguezs Conſul. * i- Das e nt enoltgg 


G1 1 885 9 sgt. 11 avonmn 


- On this toy, the King Beatin" ng gere 


hho 


paſs, captured on 15 "vojage to "Monte Video,, and 


that a box of papers: had been diſcovered; "hk 


ſhewed the property of the ſhip and cargo--to-btlong 
to Spaniarar. That he had been induced do menden 


tis circumſtance particularly i in the preſence, of the 


(3) Aug 1806, 


Pertugueae Conſul, as worthy, the conſideration df his 


Government. Becauſe, if abuſes of this kind ecthth 


nued to preſent themſelves, it would compeb the Court 
to repeat the obſervations that had been thrown out 
a recent * with reſpect to the Kniphauſen (a) paſſes; 

fince 


2 
18 — < * 8 1 1 . — OY 


(a) In the caſe of the Eendraugbt (5) the Court had ſaid—The 
circumſtances that occur in this caſe will induce me to-confider the 
Knipbauſen caſes with more than ordinaty ſtrictneſs, becauſe it dots 
appear that there have been great abuſes tolerated on the part of 
the perſons who have the power of communicating the flag and 


paſs of that ſtate, This veſſel had been formerly a Dutch 1 
13 . 


= X Na + && 


F 
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ſince it appeared alſo, that the Portugueze paſs was 
granted, in the preſent caſe, and alſo in ſome other in 


ſtances that had occurred, without: nn of the 


proprietor. 14.0 p ; : 6 Ac. | &| 21130 84 % 
The. Portuguexe: Condul faid, * he would take 0 


care that the obſervations! of — 


ſhould; be repreſented to his Government. ut p bs 


„orf Ccurt condemiied the ſhip" = cargo. '* ; 


2 10 215 8 bac! nn tt * 


N 90 * ape q —_ its bar hr 
maſter t t proper to ſtate oven n of the 
150 but — * 14K af the voy yages, 10 best been 
much 2 D Febmmercc. She Has been under the management of 
perſons in Holland, and the maſter does not know) e of the 
owners. , It appears alſo, that he himſelf is a Dutchman, and 
00 never hade domieil at _ Kniphauſen, His wife and family. 
are reſident in Holland. yet the paſs, deſcribes him 4 85.0ur ub. 
ja, Ho and 5 that he ared and requeſted a certificate of | bis domicil,” 
though is ade 5 that he paid nothing for his burgher's 
ef It can never be allowed that the Government of Kelphavje 
ſhould communicate the privilege of the Kniphauſen flag to 
3. Dutch, ſhip, navigated under; a. Dutch maſter, and in the ma- 
nagement « of a. Dutch owner,—In the Kniphauſen fiſhing veſſels (a), 
it appeared alſo, that the manner in which the Kniphau/en 
documents bad deen obtained, ' was liable to obſervations of a 


The 
Cirab on 
Lisnoa. 


F TY 


SS v - 2 4 


08. zot 
mos? 


(a) 18 Sept, 
1806. 


ſimilar nature ; nnd, The Court then int imated, that if ſuch prae- 


tices, were continued, it would be proper that 758 * e 
ae to eee 54 


* 1 # * * * 
& * ' — * , * > - . 9 41 4 1 * * & ® — ) \ « 
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THE FLORA, werbe, di 0 


/ zi N +" 
re We 18 dog 2 « z ſhip taken under a Portugurne 
I tor a= © dag and pals, and claimed under the qreaty., The 
re ge. ſhip had been a Proſianveſicl,transferxed in aan 
Portugueze proprietor ſubſequent. to Prafien.. botii 
ties (2). The caſe was ordered to further proof, and 
on the 18th EFbruary 1807, it came on ajtainy when 
it appeared that the veſſel had been origmally a Dutch 
veſſel, transferred to a Fin owner, ot due em. 
mencement of Dutch hoſtilities, in whoſe e 1 — 
ſhe had continued till 7% 1806, when 
was lying at Liſbon, and was — 
to M. De Souza, under circumſtances that*apptared 
to the Court, in the diſcuſſion of the further. proof, 


to falkfy the whole cranſaQtion, "The rap Fee 


* — th. Att. 


7 227 * — 9 — — 4 f ' . * * 


00 In che caſes of the Nebra Seignora d+ Kehr und the 
Nova Unias, 11th November 1806.— The * "Advodatt in. 
timated, that although in ſome Portuguere cars under tbe wiaty, 
reſtitution had paſſed without objection being taken to, the fat 
of their appearing to have been ons i OO to op 
aſſerted Portugueze proprietor ſubſequeiit to hoſtilities, yet 
practice of reſorting to transfers of this kind, forthe Rae 
placing the navigation of the enemy under the proteſtion af 
Privileged flag, had been growing more prevalent, ee hoy 
to great abuſe, he ſhould hold himſelf at liberty to argus the 
whether the privilege of the treaty could extend to ſhips purchaſed | 
| of the enemy, in any caſe in which it might appear adviſable. 

(9) 27 08, In F ſubſequent caſe, the Proacipe Regente (ö), where it was "C001 
* tended in argument, That this point had been ſettled In cafes thet 
had already paſſed, The Court expreſdly declared That Tt did dot 
conſider that queſtion to have been decided. That eg, 
of great importance, and one that was very fit to be reſerved for 
grave conſideration, That caſe war decided entirely on the Lad 


r _ _2D way, ny ge — 


ä 


0 * A. — 1 iin 


men vir UAH TT. 357. 
of alt, on a deſtination from Liſbon to Rotterdam, was pThe | 
documented as the property of the aſſerted Portugueze 1 
owner. With yeſpeQ-to th, it #&.Ednfthided, that — 


u the Portugieze title to the ſhip had been vitiated, — 
ud affected with aud, ir elf back ain to e Mg 
filter * wry on etitty tile yt hip, & — A0 
uh bier Gt HE biol. Rk a 6: 2 
nerty, refdetethe cargo ue . . 
bas 1001 Eau oF in 01 hxisb iO z. 3 50 © {21 aol 
Chai nypder it 200 contended, Hat tlore had. 
been caſes (a) ino which v the. Court had not held 
de cargg (0, be. involved: an the fate dit the ſhips. 
nerely , S the Portugneee.. title was not ſuf 
ixienly eſtabliſned, to anſwer the interpretation of 
the lau, an underſtood in the pracice of: the Courts. 
al this, Kingflom. 

0.» $73 * 


vr Was « Pept, ; at In caſes 6s which, related. Bf 
goes, being the property 'of other perſons, it might 
ſo, and bly, fince it woufd be hard- to 
edt them. by Ahg latent defects, of title in the hip, to 
which they were in no manner priyy. But incaſe 
lke the prefeht, where the-ſhip and cargo were included--, 
n the fame chi and Rſs _ to the aſſerted Por-. 
gun utchafer; who mult. be. A principal in the 
Huch . e ded tranglariwas held ta be frawe-: 
dulent, — would+not- give him an opportu - 
bing ee e ur- 
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Orders, b 11 was a caſe of a Daniſs veſſel belonging 70 A. - 
June, di nnd, which had failed from * Altona to Moe 
— Video, and was captured on a returned voyage to Han- 


222. Burgh, provided that port ſhould not be under block. 
— Ade ann eee n to n 


Sona fer the 07 2 
a — e þ ; 1 
ä —— 01 Lobe data, 
* is Milliam Scott.— This is clearly a Dinh 1010 
No objection has been raiſed againſt the property of 
the ſhip ; but with reſpe& to the cargo, it is objefted 
that as there appears to have been no Spaniſb Ticence 
authorizing theſe perſons to trade at Monte Video, it is 
Feaſoinable 1 to infer that the cargo muſt belong to Ge. 
1 merchants, But 1 think there is enough to de 
collekted from the papers fo fhew, that petſons intro- i - 
* ducing a cargo would be received, and allowed to tx. 
Port a cargo in return. It that the öütwerd il 
. cargo produced more than was inveſted in the retutted il - 
cargo, and that ſome part of the nioney was! left n 
"that Country. If the commerce o Able lace kl 
Been 0 far open, 'thit tlie pärtiet enen * 
berty to engage in ſubſequent . It Was 


*Uninatural' that the ſurplus of their fun 
left for another voyage. ' Tam of opinion, th 


he 


l chat theſe objections are not e e e 1 again cl 
' The's Seneral current of evidence wh e reſet hy 
of e 041 


cage to belong to merchants « 0 urgh ; 3 1 
"ſhall, on that p art of the cafe, hav 1 Ke d 


kl, V 44 g 11² _ Well 
Pronouncln g it to be Hamburgh Pepe 
Ie 


But 


_ 
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But two queſtions of law are raiſed. —It is objected Tie 


Cours 


that the ſhip had been guilty of a breach of blockade zr. 


on the outward voyage, and the terms of the Order in — 8 
c. 18th, 


Council gf ghepreſentryar darimpole thatrlimitation ddt 


on the liberty of commerce to the colonies of the 2. 
pray mere in the intention: af the (5 th e 
tics: ib dog appear from: the;;charter-party, that 2 58. + 


arrow adeſign to violate 3 but hamm 


nee $113 Ay 


there may /havecbeen the mens rea, the parties hate = 4 — 


had the benefit of extrinſic cireumſtances turning out 
in their favour. The blockade was raiſed before tùhlge 3] — 


veſſel ſailed ; ſo that there is not the, carpue delicti bro 


exiting, that would be neceſſary alſo to Hear n 
them the penalties of the „% % nf n vide 


"The ſecond abjetion is, that dhe ſhip had | Sone do 


| lem. Ayres and had taken a cargo, with an intention 
of returning, according t. to the charter: party, to Ham- 
burg hh; andi it was only on the event of the. renewal of 
the blockade, that. the ſhip was to:go to.Fraderizh/tade. 

kk is therefore a Hamburg cargo on board, a Daniſh 


ip,: and going not to a port of the .country.to which 


the ſhip, helopged, put o Hamþurgh, Is ist true, that 
abe rule fas ideen lid dawn. with more preciſion, and 
-vith greater ſtrictneſs in this war than in the laſt. It 
8 now ar rifted ta Ann of the ſhip, whereas 


weak 


xe ee rulg extended 9 o the country of the quer 


oof the car Alo. Ir. is not in my power, neither is 
ö my incliparion, to, relax. the-ſtrinefs. of the lager 


eld ee But when ports are ſo nearly | 


d 4 


;conjoined aa 5 and Altona, not e by 


1242 


"tare their country h Hhoufes . on 2 ade of the. = 
"ER BB 2 " indifferent] tly, 
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1 1M 5 be preſſing the rule tos 

5 Da aconithe — — 

"2 prog" ſhould not be at liberty. to enjoy / the 'conveniguce; 

" which Hltona affords for all the purpuſegcbf com: 

merce. I am rather -diſpoſed to confider themz d 

far as the reaſonable conſtruction of i chis order 

concerned, as the ſame port. I ſhall therefore admit 

the claim, and ene this wen ee; 
3 WAH . | 5 


* £5 OY FR * \ — y 
S632 180 8 $390ig 


— 
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1307. 
Tun a caſe of an American ſhip and cargo, 
CAA ner pfocceded againſt for a: breach ot the blockade 
3 ot Monte Video, as impoſed by the Brit Commandet 


ea ion. th oug 


3 0 in the ex pe lition to: the River Plata; and notified at 
Lr renf. Meme Video by communication through the Span 
eme ns Governor. at. Monte Vids. 62 yank. 
— 5 Ahe caſe: was argued . at length in levers)” 
le of exit. arguments. The points chiefly: contended-ow the pitt” 
of thecchimant were: That it was a blockade impoſed 
without: competent authority, having originated 
Sir Home Papham only, and without any eomintnichl 
tion with his government. That this defect was 
d mere zonfpieuous,. from the manner in which the. 
whole of that expedition had been undertakem will 
out,onlers.. Secondly, -that the mode of nothch. 
tion reſorted to, by communication through the enemy 
wag vivious; in its: mature, improperly do upon 
_— and 40 which neutral nations were Hot 
Em. OF 2ο * * bound 


5 Ble, ld 


SA 


MIGH COURT: — 


E eldecthbiodiadi — — guctu- 
ging manner in whichit had been from timetottime: 5%. 

relaxed ch the Hritiſd commander; would-defcatrhe 

eicacy of 1he:meaſure altogether, more efpecial!y as 

i vat maſt but a blockade de ſacto only, not aided- 

y any of theo preſumptions, which had been held to 

ſupport"the bntinuance of a blockade y netiffeatioh, 
ill the notification was regularly withdrawn? The: 
blockade originated with Sir Home Popham, and there. 
fore a relaxation admitted by him, wculd juſtify a 
ſuppoſition that the n was altogether aban. 
doned, 


_»__ a 6 $4 \ Gn 


Sir Ni lan Gan. —tis ſhip was taken with-a eu 
on board; off Monte Fideo on the 20th mn 
1806, and is proceeded againſt for a-breach of the? 


thority to ee a blockade; ſecond ly, that it was in 
kt impoſed; and thirdly, that it was maintained! in 
ſuch. a mannet, 25 to _ upon the parties ano. 


pation gf attending to it, If theſe three points? 
re eſtabliſhed, with reſpect to a ſhip coming out wit 


; cargo talen an board: ſublequent 20 uin Md 2 


ade, the pnws - -probaudi i is thrown on the. partyt to. 
prove that, ihough the blockade might exiſt, there 
vere cireumRiances that would operate to the releaſg 
of that particular veel, een ber from: tlie pes 
talty of the law. 1303 72 2 L211 297 nol 
Ou the former hearing it was 3 that the 
PRer ” wana block ade is ahagether. an act ef 
„ - ns 


blockade of that port. When that ground id ken, 
t muſt be ſhe wn that there was a competent". | 


_ © CASES bert aut 
oobtelgiity which Sariti6e-b8 8 
— 2 Commander, without VTpeciat aithioftye>2Bit >the 
Court then expreſſed its opinion thatthjs as u foi 
flöt maintainable to that eth beuufe à Commun. 
der going but 10 a diſtant "ſtation !\adpreaforiabhrke 
ſuppoſed to carry with 'hinftickrariportivisafyfore, 
"reign authority delegated to him, us thap be / urbeſiey 
to provide for the exigencies / of the erwicen which 
he is employed. On ſtatibns in Rarqus where 
Government is almpof-'at” hand to fu 
direct the courſe of operations, under vhich vit: u 
de expedient that particular hoſtilhies ſiwulde d car. 
ried on, it may be different. But in diſtant parts cf 
the world it cannot be diſputed, I conceive, ua 
commander muſt be held to carry-with hin ſaffieitn; 
©- apthority to a; as well againſt thie commerce:of the 
enemy, as againſt mn RN for the mare 
immediate purpoſe of reduction. ond d, 
I has been alſo farther oontended, i ihbtotha e 
mander, in this expedition particularh did not. po 
feſs this authority; becauſe it has appeared from abe 


xeſult: af a ſubſequent enquiry into his: Sndut gt 


he had acted "irregularly in entering upon is without 
orders. But however irregularly hesmay havg added 
towards his 'own government, the ſubſ>quent: con- 
duct of govermment in adopting that vnterprige by 


dixecting à further extenſion vf that cut. wil 
have the effect of legitimating the 'a&s done pychin, 
ſo far at leaſt as che ſubjects of other eountries-Te 
- roticerned, The government has niot-difchaimedithc 
e nequiſitions: as obtained rung fully on the contrary 
theéy have recognized his acte by feizing Maldartdo, 
and by retaining the footing which had: been:scqued 
* them in that Oy" thereby expreſſt 5 


their 


IQ . 


'F 


EEE EE 


HIGHCOURT r ADMIRALTY. 
their; recagnition of the ſeizure, as a ſeizure made by 


the forces; of this country validly applied. I am 


therefore of opinion, that the blockade is not to be 7» we. 


inpeached on ibo ground of want of regular authority 


countries t-diſpate the valdiey of the blockade on 


that account. bu: 2110! 

Ihe ſecond queſtion that ales is, whathor the 
blockade was impoſed in a legal form. All that i is 
ntceſſary to make a notification effectual and valid is, 
that it ſhall be communicated in a credible manner; 
becauſe,” though one mode may be more formal than 
other, yet any communication which. brings it to 
the knowledge of the party, in a way which could 
leave no daubt in his mind as to the authenticity of 
the information, would be that which ought to go- 
vern his conduct, and will be binding upon him. Sir 
"Home Pepbam came before the place in June; and 
it appears, by his letters, that he conſidered the 
blockade to have been impoſed; in June, though not 
by notification. Why it was not accompanied with a 
notification at that time, we are not informed. It 
vould have been more regular, undoubtedly, as in- 
deed it is at all times more convenient, that it ſnould 
de declared in a public and diſtin& manner, inſtead of 
being left to creep out from the conſequences produced 
by it. On the a 3d of September, however, it appears 


that a notification was ſent into Monte Viden. As. co 


all that paſſed previous to that day, L. ſhall conſider 
it as s that to which the Court is in no manner bound 


224 „ to 


ind I have no beſitation in pronouncing that, however 
irregularly Bir Hameæ Popham may be deemed to have 
ated: towards his own government, it is that for which 
aalen manner'anfwetable to other ſtates; and that 


: | CABESIDETERMINED IN! THE | 
to attend; for I think it is evident, from the letter 
ef Sir: Home: Pobham, Which aue produced by himſelf, 

that ſhips had been permitted to paſs, and that the 
. Þlockade,though intended to commenee in Ju, had 
not been kept up with exaftneſs- and unifonnity. 
The very expreſſions requeſting the govern 


Qr 40 
Make it known to neutral veſſels, do away the ffs} 
of all tranſactions antecedent” to the agd Sœptenber, 
and I look upon them as wholly unimportant to both 
parties (a). The notification is made on the 23d .of 
1 The uſual mode of communicating ſuch 
intelligence undoubtedly is, not to the beftile Covern. 
ment, but to neutral States, and uhen the more re. 
gular form is practicable, it is proper that it ſhould 
be obſeryed,, But here it was not practicable. Sir 
Home Popbam took the only method that could be 
adopted, by ſendipg to the governor of the place, 
and by deſiring him to make it known to the fub- 
jects of neutral powers, who had no puhlic agents of 
conſuls reſident there, to whom it could be more 
formally addreſſed. From papers exhibited in an- 
other caſe it appears, that the ſteps which the Goyer: 
nor tqok were of the malt formal and effectual kind. 
He. ſummoned all the foreign S$hip-maſters: before 
him, and among them the maſter of this. veſſels: He 
communicated to them the letter which he had ie 
ceived, and told them that the port was under 
blockade, and that they myſt take notice of it 


A a their perl: They were alla —_ to Gs 2 


A PS | 4 8 
* — 


— 


0 7) It had been contended in argument 5 this ES 
veſſel had run in, in breach of the _ andi in defiance of the 
blockading ſhip e. 2 4 
3 OR bs 


1? Og paper 


7» = .-/ 


R 
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paper to the, effect of. that nover, bu they-reſoſed, 
raren en (ape benen by 
their. own voluntary att. 
That this notifigation e 
eſtabliſhed beyond contradictiun, by every part of this 
large bundle of papers, ſo that it was quite impoſſible 
that any perſon in that port could pretend ignorance or 
the blockade. It is not uithout conſiderable ſurpriſe, 


369 


ene 
Narr. 


— — —— c 


3 


therefore, that I ſee the manner in which the maſter 


of this veſſel, and other perſons who have joined in 
an affidavit with him, have expreſſed themſelves. He 
fays, that ſome time in October a notice was commu - 
nicated, as he had heard; when it is quite notorious 
that it was done two days after the notification was 
received, and in September. He ſays alſo, that they 
were allowed faurteen days to come out; whereas the 


notification ays * ſeven,” and © that he neuer ſaw the 


letter, and that it was not notified in ſuch a manner as 
made them conſider the place to be under blotkade:” 
In direct contradiction to all this, it is abundanitlyproved 
by the certificate of the Spaniſp officer, and by the 
petitions: of different neutral maſters, that they were 
convened for the purpoſe of hearing the letter read, 
and that the meaſure itſelf was perfectly underſtood 
by them, ſince it is recited in direct terms in ſeveral 
ok their petitions. The manner in which the mate 
ſpeaks alſs, who is the brother of the maſter, is fil 


mentioned on board the ſhip after their departure from 
Monte Video.“ This is perfectly incredible. With- 


out obſerving farther on theſe inconſiſtencies, Lam of 
opinion, that 'the notification was made in ſuch a 


manner as would legally affect the maſter. with an 


obli een of obſerving it. 


But 


more extraordinary, He ſays, © that he firſt heard it 


"CABES| DETERMINED" IN! THE 


But it is faidthat the terms of the notification urt ills 
gal, as containing an unwarranttable limitation of the ge. 
neutral veſſels to come 


—— 
For 3d, nerul rule of law, in s requiring 


10 *out in ſeyen days in balliſt, ot with thoſe cargoes 
on bourd which they had curried in.“ It d bbiedted, 
that the neutral maſters were abridged of ſorte of their 

Juſt rights j" namely, that they might bring out alſo any 
cargo which'had been taken on board previous to the 
notification; and it is contended that this will rn 
effect of invalidating the whole proceeding In 
port of this argument, a reference has been _ 

. _ to a caſe (a) in which a notice, irregularly given 

vol, . p. 249. to a neutral veſſel on the coaſt of Holland,” by ofte 

of His Majeſty's officers, was held in this Court to 
have the effect of relieving that veſſel from the pen 
under which the had fallen. But no caſes can be miete 
diſtinguiſhable. That was the caſe of a veſſel Warned 
by a King's officer, off the coaſt of Halland, & that 
the was not to go into any of the ports of Hitthid: 1 
af a time when the port of An/terdant tis "Was 

; under blockade. Here there is a blockade, f 

, impoſed by a perſon having authority, and rj y er. 
preſſed as to the particular Port. If there” lad been 
an irregularity leading. to a miſtake as to he 

Which was actually placed under webe 1 ite 

might have been ſome ground for ex * 

the ſame kind from the Court. But the e 40 

good, pro tanto; and the Court will not Vitiate' the 
effect of it, merely on account of the o miſſion of dne 
of the conditions, under which veſſels might be per. 
mitted to go out. In that caſe the irregularity pro- 
ceeded from an erroneous conſtruction, put vj n 
public. notification of Government, by one of lt 
re s officers, Here it was a reftiion impoſed 


by 
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by the Commander himſelf, WhO might : 
himſelf under circumſtances. that would make ſuch a 
reſtraint perfectly juſtifiable; though no ſuch circume 
ſtances are ſtated. I am of opinion, therefore, that 
the notificatibn was valid. in auen. ale, noti· 
fed, and not illegal. 

1 »:Then:the-queſtion; cones: to. this, Whether the 
claimant can-ſhew any ſpecial: circumſtances that will 
take off his reſponſibility of obſerving it, and relieve 
him from dhe penalty of the law. The cargo was 
naken in after notice, which, under the general rules, 
that have been laid down i in this claſs of caſes, is not 


= 


FEST FEARS SO 


8 


equity, be allowed, from the nature of, that trade, 
That. the object of the voyage is principally i obtain 
a returned cargo, and on that account a lib ty to 8⁰ 


That the Fargo, o_ conſiſts chiefly of hides and tallbub, 
and ather articles of which, in warm climates, it woutd 
be e ef to defer the ſhipment till the laſt moment, 
for their better preſervation. That the return being 
in goods. of that deſcription, 'a poſſeſſion in war 
houſes, as to them, ſhould de taken as equivalent to 
the poltefſioni þy W "Þi jpment, to which the Court has 
' confined the ; erty * coming out with a cargo, in 
other caſes. "FE do 15 feel myſelf warranted to accede, 


J Pao dives. a 7  - 


rade to the colony of the enemy is not one that is 
entitled. to aſtderatip of peculiar indulgence. It 
js ong._n not ordinarily opeh, but allowed only by the 
enemy, 26 4 relaxation for the yelief of their diſtreſſes 
proceeding from the war,” It is a trade, therefore, 
which, perſons reſorting to it for their own extraordi- 


gary profit and advantage, "muſt be content to _ 
wi 


\ 


in ſhould imply a liberty to come out with! a cargo. | 


to the ; conſequences of this mode of reuſoning. The 


. | 
— 
Hh 


permitted. But it is contended, that, in the com- 115 
merce with Sawh America, a greater latityde muſt, in 


374 CASES DETERMINED :1\ THY; - 


, The with; all the conſequences attending, it. I dp; no 
—— feel chat there is any juſt call upon mg.$0,diffinguilh, 
Fore 30, in their favour, or to depart. in this, parijewlar. caſe. 
e from thoſe rules which the Court has fel, itſelk under. 
the neceſſity of laying down, to prevent the couinual- 
danger of being impoſed. upon by particular iert, 

E was to permit the exe nption to be. Arie k 
than to a delivery on beard the ſhip, or | 
muſt therefore reje& that plea. Wt”. * 0 >1dvo) 
It is then. ſaid, that there are other cyſt a 


that will defeat the operation of the pen ts, namely, 
that the blockade was irregularly. maint by the: 
blockading force, in ſuffering, ſome, ſhips. ig. 
and others to come out, which would tand tg, deceive. 
other perſons, and would therefore vitiate 2 1 b 
q be dl. 
of 


the notification. And I confeſs, if was, ls 
the fact that ſuch inſtances did occur, I thay] 
poſed to admit the concluſion, that ſuch a 80 
keeping up, or rather of relaxing the bloc v4 
altogether deſtroy the effect of it. For. w 
blockade, but a uniform univerſal Rog l 
veſſels not privileged by law? If ſome gte e F 
| to paſs, others will have a right to infen that the. 
blockade is raiſed, If it was ſhewn, therefare, that 
ſhips not privileged by law have been allowed, to enter 
or come out, from motives of civility, or other conſi · 
derations, I ſhould be diſpoſed, to ,admir that other 
parties would be juſtified in preſuming chat ay. 
blockade had been taken off. 

A liſt is exhibited of the number of inſtances i i 
which this is ſaid to have occurred. The. fir two 
are of the date of the 20th of September, a e 
the notification, and therefore may be put out of, th: 


queſtion. The next is the Minerva, which e 


f 
d 
a 


- 
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if have been guilty of no breach of blockade what- 


er." That deſſel had been detained and examined; 


bit was driven in by the violence of the ſtorm, and "Fg 755 


x therefore no inſtance of a liberty given by Sit Home 
Pipharnt to go in. Ihe reſt” that follow are ſlave 
ſhips, with relpeRt to which it appears that Sir Home 
Pyjham had come to the humane reſolution of per 
miting them to paſs. It would haye been better, un 
doubtedly, and more regular, t that this' intention ſhould 
have been notified to the g overnor in the ſame manner 
x the blockade itſelf, 1 would then have deen a 
clear and Uiſtin& Utirarion, and the exception. would 
have been” derſtood” according to its proper li- 
its; "beef flave ſhips are in no manner privileged 
by lay, - . on 5 different footing from other. 


3 


x that precaution, an endorſe.” 


ment Mo 5 00 1 * papers, of which it is” pro · 
at though, it begins by reciting a 


perly bbfetyeq, 
prteiifhe” 5e Yon, 


ppeated orf 
liberty to all Ma 


"that 


1 


as a Sg of proviſions which had 


ink it could not remain a ſecret' on what grounds 
he was permitted. to go: in. It would naturally be- 


come a ſußſeßt of iq quiry. The endorſement would 
be ſeen, and it would be known that this was a par- 
ticular exception, granted in commiſeration of he 


number of human beings who were on board in dif- 


refs,” Three 6:her ſhips of the fame deſcription, that 
hac been 'perthitted to paſs, wers driven off by the 
order of: the Spaniſh Governor.” With reſpeck to 


ele it edüld not be fppoſel that they were general 
merchant 


ſtance, it lets itſelf out to a general | 
a e ; and it is beſides left open 
to accident, ti ſuch endorſements would come | 
tv the Knowltdge of other parties or not. It appears 
that only one five flip; the Betſey, did enter; and 1 
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1807. 


out? Sir Home Popham withdrew his men, but the 


K RR VE 18:91 : 


merchant: EIN It would rather fuggeſtskeifits 
perſons in port that they were driven: uff aumeſſeldliof 
war employed on ſome hoſtile ſtratagemy and thareſort 
it could not have reſulted from the permiſſion given to 
them, that any miſtake was raiſed in the minds ofothe 


: Spaniards, or of neutral maſters, reſpecting che n. 
tinuance of the blockade. veel 2 


Then it is ſaid, that ſome were perminted to go ul; 
* the fact is, as far as 1 underſtand, it, that mne 
were permitted to come out. - Several. that attempted 
to go out were ſeized and detained, and, afterwazds 
liberated. The conſequence is yarn Mb diff exent, whether 
they were permitted to proceed unmoleſteg in the firſt 
inſtance, or whether the commander, Were 
and afterwards finding himſelf under particular diffe 
ties in retaining poſſeſſion of all, ſelects 1 ke 
which he conceives to be the leaſt fayourable, and dil. 
miſſes the reſt. That appears to have been iber fuser 
of Sir Home Popham. He found himſęlf in, 1 
men, and was therefore under the neceſlity al rele? 
ſome. If this ſelection had been exexaled in the 
molt. capricious. manner, it would givg;t 105 
right to complain. If a captor has ee 
Is it not an act of injuſtice to A. that he he releaſes h. 


It can be no. reuunciation of the blockade, 1 
any other right of war, as to. - bim, Gl. 270 
more than an exerciſe, of. diſcretion. in ther com- 
mander, under circumftances . -which ender that dif 


; cretign perfectly juſtifiable. There axe, ather, gixcum- 
ſtances, on which ſome ſtreſs has been Hider that Sir 


Home Popham did, in a manner, releaſe this veſſel, and 
reſumed poſſeſſion again. How does that fact turn 


papers were detained, and the ſhip herſelf was "A 
| 0 
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the pale of the fleet.;.: He:deolined to give any anfwer 
till Admiral Stirling arrived, who had been appointed 


zrrival, declared the blockade to be df an end; but 
that could have no operation as to its previous exiſtence, 

nor affect a caſe that was already in the poſſeſſion of 
the law. As to Sir Home Pophum, how does it ſtand? 
It is faidy that he offered to releaſe; on bond, to abide 
adjudication 3but that is rather an aſſertion of his 
ncht. It is a bringing in for adjudication, but in 
mother form. It is objected, that he had declared 
the fate of the Rolla ſhould depend on the fate of the 
Pigou, which has been reſtored, it appears, by con- 
ſent, If fach'a declaration was made under an erro- 
neous underſtanding of the law, or of the fact, it will 
not bind him, much leſs the Court that has to decide 
upon the legal effect of the circumſtances under which 
this veſſel was taken. If the fact was, as it has been 
ſuggeſted, that" the cargo of the Pigou appeared to 
have been taken on board previous to the notice, there 


deen given in that caſe. I am of opinion, therefore, 

that the blockade exiſted under competent authority; 
that it was nötifled in a credible manner; and that j it 
came to the knowledge of theſe parties in ſuch a way 
'3s muſt bind them; that no circumſtances occurred 
46 invalidate the notice previous to the capture; and 
that nothing which happened fince can have the effect 
of relieving n Up and d args: from the "Pang of 
_codetonarion. ” they 


was a very reaſonable ground for the conſent that has 
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to ſueteed him. Admiral Suirlingꝭ it appears, on his . 


| . have reſulted from the permiſſion given to 


0 Al E n — . "IN FOR * 6 
merchant veſlels. It would * n 


perſons in port that they were driven uff as meiſeld!iof 


on ſome hoſtile ſtratagemy and thareſore 


them, that any miſtake was raiſed in the minds ofcthe 
* Spaniards, or of neutral maſters, reſpocling che gn. 
tinuance of the blockade. \ 90075, ear «veel of; 
Then it is faid, that ſome were permitted to go ul 
7 * the fact is, as far as I underſtand it, that we 
were permitted to come out. Several that attempted 
to go out were ſeized and detained, and, afterwazds 
liberated. The conſequence 1s very. ade et, ee 
they were permitted to proceed unmoleſteq in the firl 
inſtance, or whether the commander, having ſeized al, 
and afterwards finding himſelf under particular diffcul 
ties in retaining poſſeſſion of all, ſelects acęrtain number, 
which he conceives to be the leaſt favourable, and dil. 
miſſes the reſt. That appears to have been therſituation 
of Sir Home Popham. He found himſęlf in, ant pf 
men, and was therefore under the neceſlity of leds 
ſome. If this ſelection had been exexcifeq in, the 
molt, capricious. manner, it would give: the, Rol(e.no 
right to complain. If a captar has detained; Ay 7 
is it not an act of injuſtice to. A. that he 1 
It can be no renunciation of the blockade, f 
any other right of war, as to him, ;It,. 1s .n0 
more than an exerciſe, af diſcretign. in. b the ,cqn- 
mander, under circumftances . which, ender that, di 
; Cretion perfectly juſtifiable.” There are, ather, gixcag- 
ſtances, on which ſome ſtreſs has been Hide that dir 
Home Popham did, in a manner, releaſe this veſſel, and 
reſumed poſſeſſion again. How does that fact tum 
out? Sir Home Popham withdrew his men, but the 


papers were detained, and che ſhip herſelf was within 
the 
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the pale of the fleet. He deelined to give any anfwer 
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till Admiral Stirling arrived, who had been appointed ENS 


the law. As to Sir Home Popham, how does it ſtand? 


It is faid; that he offered to releaſe; on bond, to abide 
adjudication * büt that is rather an aſſertion of his 


4 &e © 


right,” It is a bringing in for adjudication, but in 
mother form. It is objecked, that he had declared 
the fate of che Rolla ſhould depend on the fate of the 
Pigou, which his been reſtored, it appears, by con- 
ſent. If fuch a declaration was made under an erro- 
neous underſtanding of the law, or of the fact, it will 
not bind him, much leſs the Court that has to decide 
upon the legal effect of the circumſtances under which 
this veſſel was taken. If the fact was, as it has been 
ſuggeſted, that the cargo of the Pigou appeared to 


have been taken on board previous to the notice, there 
was a very reaſonable ground for the conſent that has 


been given in that caſe. I am of opinion, therefore, 


that the blockade exiſted under competent authority; 
that it was notified in a credible manner; and that jt 
ame to the knowledge of theſe parties in ſuch a way 
'as muſt bind them; that no circumſtances occurred 


to invalidate the notice previous to the capture; and 


that nothing which happened ſince can have the effect 


of relieving hls chip ani | cargo. from the FRO of 


_condetination. ” 


to ſueteed him. Admiral Stirling it appears, on his Ire Is 
arrival,:declared the blockade to be at an end; but 
that could have no operation as to its previous exiſtence, 

nor affect a caſe that was already in the poſſeſſion of 


* * -- 


ado «harming; v2 pales ad o0 ge * ego mam offer gr 
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Orders of Coun- , ese a which. had ſalled in Fahy, 


eil, Jan. 7,1807. 


ee. 4 100% with a cargo of cheeſe and bitten from. 
| ee — Ratterdain,. oſtenſibly: for Smyrnay hut had put intd 

debe. Alan, as aflerted, in diſtreſs. . The outward. cargo 
de ere to was there ſold, and another cargo taken on bord, 


the voyage im- 


— ble. with which the veſſel ſailed. on a deſtination to Copen-. 
hagen,and-was captured on that voyage. A claim was 
given for e W R. n 
of: Alana. aan by | 19. 


On the fart of the 2 the * ing % FOES 
and Laurence contended, — That the 4 of diſtreſs | 
was falſifie+ by the manner in which the entries ap. 
| peared. to be made in the log by interlineation ; that 
the original voyage was to be conſidered as s in breach 
of the FaftruQions of the 7th of Fanua „and under 
falſe papers; that in analogous caſes o "blockade, a 
veſſel that had violated the blockade inwards, was fil 
liable to capture on her returned voyage (a), though 
itt a ſituation otherwiſe innocent, viz, even Tibuſh ſhe 
was | coming out-in ballaſt, 55 


a 


on the part of the Claimant, Arnold ani den 2 
gued in ſupport of the alleged excuſe, under whieb 
the veſſel had gone into Alicant, that it was corrobo- 
rated by all the witneſſes in the cauſe L and contended, 

y ian GAS} 


3 


as 


— CENEISSINY 


00 80 decided in the Wacfambei, 318 July, 1807 75 40 hi 
firudion, 5th Auguſt ; allo in more ancient caſez—the Jene Frede- 
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that the former voyage was to be taken as terminated; 
and that there was no inſtance in which the principle o 


85 
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A 
7, 
— 


had indeed heen condemned, for a breach of blockade 


blockade continued to the returned voyage, except as 
far as a relaxation had been admitted in favour of 
reflels in ballaſt* When that relaxation was withdrawn, 
xs forfeited” by the fraudulent conduct of the veſſel in 
going in, the caſe fell back into a ſtate of delin- 
quency attaching on the outward voyage. The fame 


EEFESSEEDC 


ſent voyage was perfectly innocent, even under the 
order of the 7th of January. The principle of affect- 
ing proceeds, for offences imputed to the former 


with great diſadvantage to the claicaant. The alleged 
delinquency muſt in all caſes be a remote act, not 
falling within the ſcope of the evidence uſually 
required to be produced, reſpecting the tranſac- 
tion in which the capture is made. The claimant 
would therefore be taken by ſurpriſe, and would be 
teceſſarily unpr ovided with evidence, by which he 


_ might have it in his EY to * a —_— im- 
h 225 to him, 4 — 

k | | 

, fo MENT. 


Sir IT, Scott The firſt point to be condilered in 
this caſe is the matter of fact on which the queſtion 


but ſupported by uch conſiderations; that if the facts 
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uffecting tbe proceeds of a noxious: Yonge hadbeenapplied — 
toa caſe like the preſent. Ships coming out in ballaſt Jon 


reaſoning could not be applied to this caſe. The pre- 


rojage, was a new principle, and muſt be applied 


of law is raiſed. It is a new queſtion undoubtedly, { 


'VoL, vi. Cc Cc are 


roth, 
1807. 


inwards, in caſes of blockade, properly ſo called, and 9885 
of ſpecific porte, but there the actual breach of the 
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Tis are eſtabliſhed, I ſhall feel no heſitation in pronouncing, 
„ that they are ſuſſicient to ſubject this ſhip and cargo to 
— condemnation. It appears that the, veſſel had come 
7 "I out of Rotterdam under the benefit of that, indulgence, 
or limitation of the order of the 7th of January, which 

directs that the reſtriction ſnould not be applied to vel. 

ſels going to a neutral port. To avoid the effect of this 

order, an oſtenſible deſtination was aſſumed * to Smyr- 

na; but, as I collect from all the circumſtances of 

the caſe, without the ſlighteſt intention of going 10 

that port. The ſhip went to Alicant, as it is aſſerted, 

under diſtreſs, and there the former cargo; was dil- 

poſed of. The mate and the maſter have been exz- 

3 and the account which they . give. of the 

deviation is, that they met with bad weather, which 

obliged them to put into Alicant, where the maſter 

ſold the former cargo, and repaired the ſhip, and pur- 

chaſed another cargo.” This is the reſult of the 
depoſitions, that it was merely an act of neceſſity; 

and if that is proved, a' clear neceſſity will be a 

ſnflicient juſtification for every thing that is done, fairly 

and with good faith, under it. 


An appeal has been made to the papers. but the 
appear to me to afford but very. inadequate, ſupport to 
this repreſentation. The proteſt of the maſter is made 
on the 19th of February, the very day on which the 
bil! of lading for the preſent cargo was | ſigned, 
Maſters are uſually ready enough, and, rather impa- 
tient, to enter their protelts, and very praperly, on the 
firſt opportunity. But in this inſtance; the maſter 
ſeems not to have thought of this i important ad, ul the 
veſſel had been i in port a conſiderable time, when the 
tranſaction of the former car go was completed, and 


when he was preparing to fail on the preſent voyage. 
| 35: g Ihe 
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The proteſt ſtates, that on the ad of February à land 


gale came on, which broke their mizen-maſt and'jib- . 


doom, &c.“ This would be a confiderable damage, if — 
rue, and might perhaps be ſuch as would juſtify the 
unlirery of the cargo; though it is not every flight da- 

mage that / ju/tify a miſter in unloading, in an intér- 
dicted port, into which he may be obliged to put for 
the purpoſe of undergoing Mi; ht repairs; if thoſe repairs 
could be effected without diſturbing the — o the 
cargo on board, ' © 

The account which is entered on the og] is fome- 
thing different; It is there ſtated, © that the botrſprit 
ind mizen-maſt broke,” though there is nothing in the 
preceding entries reſpeQing the weather, which points 
in any manner to ſuch an accident. It goes on through 
the next day ſtating, e that the weather was overcaſt, 
that ſeveral ſhips were in ſight;” and then again, 
* our main-ſail went to pieces,” in the fame ſort of 
unpremeditated way, if I may ſo expreſs it. The 
next day the weather continues as before, but it is not 
deſcribed in ſuch terms as would induce us to ſuppoſe 
that any apprehenſions of danger were entertained. 


They met a Daniſh ſrigate, and faluted with colours; 


but no mention is made of communicating their dif- 
tels, as would be natural, for the purpoſe of aſking 
aſſiſtance from a man of war of the country, to which 
the veſſel belonged. There is no repreſentation of any 
ſuch conduct. The entries in the log are continued 
in nearly the ſame ſtrain, till we come to ſomething 
like an inſurrection of the crew, but which is not men- 
toned in the proteſt, “ our men compelled me to run 
into Alicant, on account of the lots of the. mizen- 


maſt and bowſprit,” _—_ 
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e This repreſentation i fo muell at variante th Tt 
CnnnS Trans 


— . fa, that it amounts, in my rag ng almoſt 104 0 
Derr... direct contradietion. | The weather” is not deſcribed 


Ca Fas TH 


1. to be ſuck : as would be Tikely to raiſe an 1 


of d 


fi danger t to their” lives, : or 51 injury ,t 0 | the 'velle 
here 


1 ſs no! mention of 9 2 5 plication des ma ade to 
ani frigate the y ext ty, 


i 
: 
ance. Then comes the laſt 1955 as to which, Un a 
ever may be ſaid of other paſſages, 1 defy any petfon b 
to lock at theſe words, “ ob/j liged the maſter fo RUN 
18 70 Allie Axr,“ without ſeeing that they are are in 
ter] olated and entered at a different time. The char ng ; 
for repairs done at the port of Alicant amount af wy it 
appears, only to eighty dollars. In anſwer td this ob- 
jection, it is ſaid, that the principal repairs might be 
deferred, as Alicant might not afford an opportunity of 
having | them done completely 5 as if the great port of 
Alt cant was not equal to'the repairs of a veſſel of ninety- 
three tons. Could any affidavit be ſufficient to obtrude 
the belief of this excuſe on the moſt credulous mind? 
However, the repairs, ſuch as they are haiti 
finiſhed, the veſſel makes no attempt to go to. Shi Fn, 
but ſets Our again on a voyage to en, 1 85 he 
North Sea. Taking all theſe facts tog gether, 1 to 
| heſitation in pronouncing that the ene of the bo 
is ſufficient to convince me that the excuſe, Tet up 
for r running into Alicdni is falſe, It i Is Laich that _ 
was not produced by the claimant, and « cou ld Id thereto ore 
not be fabricated for purpoſes of "I'S But if it is b 
be taken as falſified by the prepared or Interpplated ſtate 
in which! it is exhibited, 1 think I mY alſume on 
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the purpoſes for which that was done were. frau- 


dulent, "Ot Al „Hengst. et 12! 1 
"Then, comes, the, queſtion: * law, Whether, the 
lip is not, under ſuch circumſtances, liable to con 


demnation? It i is, as already noticed, Fl new queſtion 


of conſiderable } importance ; 5 and more particularly, if 
it is viewed in the extent of che conſequences, to i 
which it may lead, as connected with the prefent 

reſtrifted ſtate of commerce. I am to conſider, firſt, 
the ſituation in which the ſhip was ſhut up at Rotter 
dam, She was in fact blockaded in the port of Rot- 
terdam, and could not come out with a cargo, un- 
leſs going to, a neutral port. The permiſſion te go 
to a neutral port, if accepted, implies a contract that 
that deſtination ſhould be bond fide purſued, _ The 
reſſel avails herſelf of the indulgence, and comes 
out with a profeſſed intention of aQing conformably 
to the order. But the fact turns out afterwards, that 


be depoſits her cargo in a port, to which ſhe 


would not have been permitted to go, if the Fl 


intention of the voyage had been diſcloſed, This 


unqueſtionably an act of perfidy; and 1 aſk. 10 
what means can the order be maintained, or, ſuch 
a conduct be repreſſed, unleſs by the application of 
the penalty to the ſubſequent voyage? Until the 


veſlel had actually entered the interdicted port, na- 
thing appeared, whether ſhe was in delicto, ar not. 
Cruizers ſee nothing ; She goes in, and then the of- 
tence is conſummated, and the intention is for the 
firſt time declared. It is not till the veſſel comes out 
again, that any opportunity is afforded of vindicating 
the law, and of enforcing the reſtridion of this 
order, It is objected, that if the penalty i is applied to 
the ſubſequent voyage, it may travel on with the veſſel 
We ever. In principle, perhaps, it might not unjuſtly. 
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be purſued further than to the immediate voyage (a), 
But we all know that in practice it has not been car. 
ried further, than' to the voyage ſucceeding, which 
affords:the firſt opportunity of enforeing the law. | 


ſhall, therefore, on theſe grounds, pronounce the 


1 en cargo ſubjed to condemnatioͤ. 


Prayer for the maſter's Fan adyenture ich 


= was conſi Gable. wa. 


ooo. N. Ne & 
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(a) So in an old caſe recorded in the Reports of the Court of 


Seiten in, Scalland. ( That the ſhip was taken in her return, hav. 


ing taken contraband to the enemy in that vpyage, which 


is founded upon evident reaſon, becauſe, that whilſt ſhips are 


going towards the enemy, it is but an intention of delinquency 


- "aga'nſt the King, in aſſiſting his enemies; but when they have 


5) Pork man v. 

len, Stair's 
Deciſ. vol. 1. 
P. 329. 


(e) 230 Fei. 


actually gone in and ſold the. contraband, it is delldum tommiſſun ; 
and though it might infer a quarrel againſt the delinquent, when. 
ever he could be ſound, yet the law of na ions h1th, for the freedon 
of trade, abridged it to the immediate return of the ſame voyage, becauſe 
eee would be multiplied upon þretence of any former voynge b)., 
Agreeable to this diſtinction, in the Randers Bye (E), captured on 
her courſe from Cette to Randers, it appeared that the voyage im- 
mediately preceding had been from Marſeillet to Cettr in ballaſt, but 
That the voyage pieceding that bad been from, Almeir a to l/ lar- 


c feilles, with oſtenſible papers to Tri:fte, It was argued; 00 the u- 


' thotity- of the Chiſtianſberg, that the efſeQ of the former ſtauda- 


lent deſtination would render the veſſel liable on? this ſubſequent 
v y age, more particularly as the voyage pended 4p hart been 


9 interpoſed was but of very ſhort extent, and only a mere pa 11 


from one port of the ſame coaſt to another for thi Pürpelboft t 
ing the cargo on board. On the other ſide it was eohtended; that 


the circumſtance of an intermediate voyage, though in-þallaſt 


raiſed a ground of material diſtinction, inaſmuch a 5 it hag afforded 


an opportunity « of vindicating the law by capture on that ; voyage ; 
that theCourt had notextended the penaltyfarther than'to the! next 


ſubſequent voyage, and 0 not b be diſpoſed to dutend in. 80 
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HIS WAS a 5 of A 2 of average on the Ache asien 
part of the Admiralty, againſt a Swediſh ſhip ſeized 2 


tors, h 
in Fs port of Ifracomb, on account of the cargo, 8 — — 


which was. ſeized and condemned as Prufjan pro- demanded, for 


part of the cargo 


perty, on the breaking Out of P ruſſian hoſtilities. applied to the 
The demand was to recover againſt the ſhip, the value "+ ans bf 
of part cf the cargo, which had been applied tothe 
reparation of the veſſel in the port of IAfracomb, before 

the ſeizure. . The ſhip had been reſtored, on bail given 


to anſwer the adjudication on this reſerved queſtion, 


JUDGMENT. 

Sir F. Scott. — This i is a claim of average againſt FU 
ſhip, on the part of the captors of the cargo, which + 
has been condemned as Pruſſian property. The veſſel 
had been brought to {//racomb, and was there detaine 
but before the ſeizure, ſome part of the goods Bad 
been ſold by the maſter to defray the expences of the 
repairs of the ſhip, and that account was cloſed before 
the ſeizure. The monition was firſt taken out again/f 
the ſhip ang. the goods ſeized, and properly, becauſe 
it could not be againſt the cargo generally. The law 
of war operates by force, and cannot be extended 
beyond that which is the object of prafical ſeizure, 
as a tangible object, which thoſe parts of the cargo 


which had been ſold clearly were not. If the term 


cargo was introduced afterwards in the ſubſequent 

ſtages of the proceedings, it is to be interpreted in 

the ſame ſenſe, of the cargo actually on board, and cannot 
2 2 4 be 
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de taken more generally, as etüblacthig "Ki white 


- args, or aö meaning to enlarge the opfekt of the 
proceedings, bey ond what was on boatd {tt 5 time 6f 
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4 i} #0! | 70 
en he condemnation paſſed; it Was not im- 


1 erly Fan in argument, that t 11 7 5 might be a 62 
emand of average. or contribution. a again f th he ſhip ip 
and that queſtion was reſerved.” The 1 reg -piſt 6 50 
merchants have reported what would be the kun 5 
if on the point of law any thing ſhould be held de o 
be due; and that is the queſtion which the 0555 
now to determine. 5 ATED 
45 241 bluo? 
1. is a caſe, as far as. my experience goes 
primæ impreſſonis.. Ido not recollect any inſtance of 
à demand of this nature, and i in this I am 9 
by the recollection of the regiſtrar. Cales of hill 
on che part of the ſhip againſt the cargo: are b 
frequent, but a demand A; the cargo againſt th 
is perfectly novel in this Court. The diſtindtion 
obvious. The right of v war, is a "right in Te, ar 
Court of prize accordingly attends. only 1 to the res 
Ba, and the onera attaching | on the prof 1 
right of poſſeſſion. The ſhip has the poſſeſſion 0 15 
cargo, which the maſter is not bound to deli . al 1 
he has been ſatisfied for his demand of ayerag e, he 
has ſuch, in the ſame manner, as as for his Abend 190 
freight. He has the res pſa i in his poſſeſſion, and ma ly 
legally detain it. e 


The captor ſucceeds to the rights of the pune of 
the ſhip, when that I condemned, and may detain 
the cargo alſo, in virtue of thele rights when they 
exiſt, But with reſpect to · the cargo, it is very  Ciffe- 
Tent. That has not, in any manner, a righ ht of of poſſe 


> on 


. 
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Gon againſt the ſhip, ; it. may haye the. jus in rem: 
poſſibly, but ir has not the Jus in re, and confequenth 
90 right ot. derention exiſting at; the time of ſeinure. 3 
there is any demand on that fide, it mult be enforced 
by a new procels,; ; there can be no detention, | and 
conſequently no right of detention. The demand 
muſt be of that deſcription of intereſts only, which 
are collateral, and. extrinſic ic, and. which are to. be e en- 
forced. ou principles of law of another ſpecies; and by a 
new procels.... 'T hey are not tangible objects, to which 
the hand. of w war can be applied, and therefore the Prize 
Court will not take notice of them. Indeed, how 
could the claim of the cargo againſt the ſhip be en- 
forced in this Court 71 If the ſhip goes into the coun- 
try of the owners of the cargo, it may be reached by 
proceſs of another kind; 3 but only in yirtue of an 
inplied contract i in. Lw. That 3 18 the ſtate of this 
demand, it is one that could be enforced only i in | the 
country 0 which, the parties belong. 

It has been Lid | in argument, that the captor fe: 
ceeds to all the rights attending the property. nd that 
he i IS lub ject to all the obligations belonging to th e pre. 
perty f five, Bui. this is Not, an accurate deſcrip- 
tion. It] is not, I« conceive, a complete repreſentation 
of all the intereſts and obligations of the Proprietors 
that i is devclyed by att of ſeizure on the. captor. 


The right of capture attaches, according 10. the ſtate 


Ii; 


in which © the property is found ; but if A former 
Babe 13 dye t to the 2 the captor « could not exapt i it, 


of my 57 -— — * 
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IL 


nes ene. 


” — of che fer ipſa but without being made liable to the 


) Me 5, 
1808. | 


| maſter in the hands of a merchant at the Cape, as his agent there, 


Admiralty Court at that time at the Cape, the caſe was brought 
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"exiſt; that will not affect him; he becomes poſſeſſed 


perſonal contracts, in which the proprietor is en- 
gaged. Therefore; unleſs it can be ſhewn, that the 
hand of capture was employed on theſe goods in 
quality of cargo (a), the Court cannot go back to affect 
them in any other character. This cannot be main. 
tained. The ſhip had been totally reſtered, and part 
of the cargo had been converted before ſeizure, 
What has become of it the Court will not enquire, 


nor look back to rights of this extrinſic nature. 
If the whole cargo had been applied to the repairs of 
a ſhip in a foreign port and incorporated with jt, and 


CI} 4 | F —" * . 


(a) This principle was exemplified in the caſe of the Charlie (b) 
an American veſſel, which had ſailed from America, with a _ 
of pitch and tar to the Cape of Good Hope, under a falſe deſti 
to Madras and a market in India. The veſſel had arri: ned a th 
Cape a ſhort time prior to the capture of that ſettlement by the 
- Engl ſb forces, The chief part of the cargo had been ſold to the 
Dutch Government. The proceeds had been depoſited, hy the 


and one hundred kegs of butter, and eighty | boxes of ſoap, | had been 
purchaſed and ſhipped by the maſter, on the joint account of him- 

ſelf and the co-owner in America. On the ſutrender of the Cape, 
the veſſel and the goods on board were ſeized, anda bond was 
taken of the agent to abide adjudication on the value of the proceeds 
of the cargo fold to the Dutch Government, There being ao Vice 


before the High Court of Admiralty, when the Court condemued 
the ſhip, and the goods on board belonging to the owners, as impli- 
cat ed in the act of carrying contraband to a ſettlement ofthe enemy 


4e Refa ang vith falſe papers, which would affect even the returned voyage le). 


3 ſupra, 
wok. 4. 


But the Court held the proceeds of that part of the cargo; which 
had been delivered, and had not been ſubject to ſeiz ure torhe 
nat amenable to the JariſdiGion of the Court, and ned 
= of the caſe,” 
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the Elbe to. Temningen under a charter-party, to to 


r 
the veſel had afterwards' become prize, the captors The | 
might have had the benefit of that converſion, yet 
they would not have been ſubjeQ to any demand on 2 
that account ſtill leſs could they in that caſe ſay, you 
mult find me a cargo, when in fact they had received it 
in the amelioration of the ſhip. So in this caſe they are 
not entitled to demand the proceeds of a cargo applied 
in the repairs of the ſhip, Lam of opinion, therefore, 
that the debt, if it is to be ſo called, due from the veſſel 
to the owner of the cargo, is amongſt thoſe onera, 
which the Prize Court does not notice, and that the 
claimant of the ſhip is entitled to his giſmiſſal. 

FOND IA 
| THE LISETTE, srze, Maſter, me J . 
wo — 
Tus was a caſe of a veſſel which had failed from Rioakade— 
Penaxy diſ- 


charged by the 


take on board a cargo of goods from Malaga, which nz o the 


blockade be- 


were to be ſent from the Elbe in lighters. The goods tween the time 


of ſailing and 


were accordingly ſo ſhipped, and failed on the 6th of the capture. 


September, and were captured on the 26th, after the 


blockade of the Elle had been notified to be vith- 
drawn, anche 2 hy September: 1800. 8 /a 


On the. part of the Oles, Aro ind Robinſon 


contended—That the corpus delicti no longer exiſted 


at the time of capture; that the Jaw being at that 


time altered or annulled, the penalty could not at- 


enemy, to be diſcharged from the penalty, by the 
change of the character of the colony prior to the 


{eizure (a). In the ſame manner the ſudden ceſſation 


ol 


tach; that on a fimilar principle the Court had held 
A failing on a deſign to trade with the colony of the © 


(a) Abby, fupray 
. 5. P. 2549 
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of, hoſtilities x would extinguiſh the right of ſeizing veſſelz 
abſolutely the property of the enemy. Ey parity gf rea. 


| ſoning, neutral veſſels implicated -\by.the aft af ſailing 


in a violation of the laws of war, muſt alſo he ex 
rated from the penalty of the law Þy chen eau of 
byſtilities, or, which was, the. ſame thing, by th ceal- 
ing of the offence, or of the law, by which the ol. 
fence was created. Whatever the intention of the 
parties might have been, if the ſtate of affairs, ex- 
iſting at the time of capture, was ſo changed, at 
not to ſupport the wi EN _— the Ip —_— 
_ cent Hr 50 of to eu ſoy 


1931'S 5117 ON 


be the N * thy os 3 e Kings Auen 


5 wit Laurence contended That the offence was com- 


(e) Order, 16 
Max, 1806. 


pleted by the act of failing, and it had been de- 
termined, that the breach of blockade incurred by 
failing, was not diſcharged till the termination of the 
voyage. In this particular inſtance the terms of 
the blockade (a) were ſuch, as looked as much to 
the deſtination of the veſſel to the enemy's 

as to the immediate 20 of failing 999 the Ee be. 
was intended” to be prevented, "was "Ai th wk 
tion at the time of capture, and it could not thete. 
fore be contended that the ' with- drawing of- the 
blockade of the Ebbe, after ſailing, could "midi 
76 a diſcharge of the penalties attaching on the probi. 
bited voyage, which was ftill exiſting, as a Droit 


Toyage, in its latter term, at the time of ere 5 
92 4011. X. 25010 $f? 


8 2 


Gag reply, it was contended—That the place of, "deft 


| nation 1 was Introduced only as a reſtriction, orli limitation 


on an exception, which had been allowed to voyages 
to 


„ r — 
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td neutral ports. That the We of breaking the 
blockade could not be tried by any other confidera · 
tions than thoſe applying to the exit from the block: 
aded port. To extend it to the remote conſequences 
of an ultimate deſtination, would be to give ſome 
round to the cavils of the enemy, who attempt to 
confound the doctrine of blockade with general inter- 
dicts of entire coaſts and countries by proclamation, 
and without che application of actual force, on which 
the ſyſtem of blockade, maintained by this country, 
has in reality been founded. That if this was the 
correct view of the offence, as confined to the exit 
from the blockaded port alone, it would be impoſſible 
to diſtinguiſn it from the other caſes above alluded 
to, in which the exiſtence of the corpus delicti, at the 
time of ſeizure, was held to by —— to Fo = 


application of the penalty. att 1601 animes 
On the'19th' December the Court dire det this 


Aan % ben 01 of 0 
4 " 8 104 13.5 
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On the 2d Jah, 1807, the caſe, Was _brougt t be- 
fore the Court again, in, reſpe&. to the cargo, when 
The King's \ Advocate and Laurence contended—That 


the queſtion of blockade was ſtill open a8 to the 


cargo 3 that the ſhip had been, reſtored on confidera- 

tions peculiar to that part of the caſe, as having nat 
carried out any goods from the blockaded port; that 
the cargo had been water · borne out of the blockaded 
port, and had, therefore, been guilty of a breach of 
the blockade ; that the delinquency of breaking a 
blockade had frequently been declared to continue 
till the termination of the voyage; that in failing to- 


_ ds a blockaded port, where the offence reltel in 


** intention 
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intention only; it mich, perhaps be abſolyed by: the 
. Taifing''of the blockade, during the voyage; becauſe 
the offence had never been carried into effect. But 


"that, in the preſent caſe, the whole-6ffence had been 
completed, and mult be held ſtill to exiſt as a ground 
| of condemnation till the termination. of the Toage. 


On te part of the Claimant, 4 24 42 Rebingn 
uw der That the queſtion of blockade had been 


fully agitated on the former hearin g, and that the 
reſtitution of the ſhip had paſſed on that queſtion 
only; that the diſtinction between the intention on the 
inward voyage, and the Sence of having actually 


failed out, would not avail, becauſe it had been fre. 


quently. determined, that the act of failing for a blick- 
aded port, was ſomething more than mere intention. 
It was conſidered as an overt act, by which the delin- 


quency was fully incurred. There was therefore no 


ground for any diſtinction between caſes of ailing tte 
wards, or from, a blockaded port, with reſpeck to 
which the blockade itſelf had been relaxed. Ihe re- 
return of peace before capture, would enure to the 
protection of all veſſels, that had actually failed in a 
ſtate amenable to the right of war. The right of 
war would be extinguiſhed againſt them, . though 
the ſhip or cargo had been liable at the time of 
failing, as the property of the enemy, or on ac- 


count of the contraband nature of the trade (a). 
| 1 0 


. * ah 8 
22 TY — 
— 


(a) A queſtion of this kind has fince oy ri be 
and received the deciſion of the Court, in the caſe of the 
Trend: Sofire, Mien, a Daniſh veſſel claimed for the Royal Dai 
College of Commerce, captured May 14, 1806, at the Cape of Good 


Hope, where the veſfel had touched, on an ulterior deſtination to 
7. ranguebar, with a cargo of cotdage, and tar, gin, iron, and wine, 


aud 


. 
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at tlie penalty could not, in this inſtance, continue 
longer than in other analogous caſes where 7he rigbi 


— 1 1 f 


and with diſpatches & on eld N00 Mr. — the. Mini- 


Hope. The veſſel arrived at the Cape, after that ſettlement 
had ſurrendered to the Brit ;/þ forces, and was there ſeized as prize, 

On the part of the Captor, the King's Advocate and Arne. d con- 
tended, that a veſſel was not at liberty to go to an enemy's ports 
having articles of contraband on board, under an aſſerted intention 
of proceeding on an ulterior deftination. That though the ſettle- 
ment had become Briti/h, the penalty would not be defeated, as the 
intention and the a& continued the ſame ; that there was no caſe 
in which ſuch a diſtinction had been allowed on the queſtion of 


contraband.. The diſtinction, which had been admitted in blockade 


caſes, ſtood altogether on particular grounds, as arifing out cf a 
claſs of caſes depending on the blockade of neutral ports, in which 
the Court had expreſſed a diſpoſition to admit all favourable 
diſtinctions. | This, on the contrary, was an offence of a naxious 
nature, and not entitled to any indulgence. On the other fide Lau- 
rence and Stoddart adverted to the facts of the caſe, as tending to 


exculpate the Dan i/þ College of Commerce from any intention of 


delivering the naval ſtores at the Cape, or from being privy to the 
conveyance: of the Dutch diſpatches, and contended, that, on the 
interpretation to be put upon their acts, it might be a queſtion, 
whether a great commercial company, trading under the authority 
of its own government, and ſending out ftores for the Danifþ 
ſettlements in the eaſt, could juſtly be refrained, on the ſame terms 
as individuals, from touching at an enemy's port for proviſions, 
notwithſtanding there might be on board articles that could not 
be carried to that port for ſale? That the declarations of a public 
company, as to its intentions, were more entitled to credit and re- 
ſpect than the declarations of individuals ; that, with reſpect to 
any forcible application of ſuch articles to the uſe of the enemy 


that might be apprehended, there was alſo leſs danger that ſuch a 
conſtraint would be put upon them, when going in that manner 
under the ſpecial protection of the ſtate. That this queſtion was 


rendered unneceſſary, however, by the date of the capture; which 
eid not take place till the 14th May, 1806, when the Cape was 


in Z:i1;/h poſſeſſion, That the offence of carrying ſuch articles to 
an 


ſter of State in Holland, for Governor Janſen, at the Cape of Good ' © 
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I of war violated had itſelf ceaſed ta, exif chefare the 


1 — 1715 Wee n eiii 1 —. 05 5 Ny oth, 


. en enemy's * was no _ in cor cee. 


ee The 4% done away, as the. Court Id in 
& the Liſette, the fodgnent” of the og 10 85 Kue 8 2 Fs 1 


r pointy aid Md not Tag cn [pectel Proubw af Me Wi Alle. 
Wee, but an the juſt applicatian, of a general rule of N bl 
On the topias here /iatec', The Court obſeryed, It. the port had 

continued Dutch, a r cauld r not, [ think, have beg at tber 
to carry thither articles of a contraband nafure, unde an Mey 2 on 
offelling other innocent commodities only; and bf p̃tobte din With 
the contrahand articles to a port of ulterior deſtioation; Rut beſdie 
the ſhip e circumſtance takes place which completely dif- 


hole g uilt, Becauſe, from the mament when 
. a Brit 75 "Sie ſion, the 2 $71 toft ons K ae 


bund. They were going into the poſſefſion of - 
and the conſequence of any pre-ertiption that. Zoull)becþut'ugn 
them, would be Britiſb preemption; It has been Rid that thy is a 
Principle which the Court has not applied to caſes of. contrabaud,; 
and that the Court, in applyi ing it to caſes of blockade, did it Th 
conſideration | of the particular hardſhips conſequent” 55 that Uaſs of 
caſcs. But Tam not awate of any material diftinstibr; becaule the 
principle on which the Court pruceeded was, that there muſt bei 
delifum exiſting at the, moment of ſeizure to ſuſtaig Aha petaley. 
It i 1s ſaid that the offence was 3 conſummated by the a act of fa 
and ſo it might be with refpe& to the defign of the ; art 7, an 
ſeizure had been made whilft thei 6ffence 'contint! prop 
would have been ſubjett to condemnation. ©: Sut ben che 
character of the gaode is akergd, and {they ave; da: Jagt 
be conſidered as contraband, going to the port of an enemy, 
it is not enough to ſay that they were going under an illegal inten- 
tion. There may de dhe a reg bet acm pned bye 
a& of going to an enemy's Port, I am of opinem therdfore, 
khat the ſame rule does apply to —— urid Upon 
the fame principle on whichit has beet appliech ia thoſe uf bel 
ade; I am not aware of any caſes ich 
has been lafliched om goods ua n dH except d cho receat · elaſii 
caſes” reſpecting he propeed of conraband carrie outward: with 
Falſe papers: Baton wehat principle hazetboſcdecifionsdeen founded! 
On this, that the right of xopture having obern defrauded r 
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this paſſed' on grounds which will not apply to the 
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Sir WW. : Featt—This ſkip was taken öl OY Kn = — — 
7 anningen to Malaga, but a voyage accompanied with 
this fact thut che had gone from Hanburgh to Tonnin- 
gen, under 4 chartet party formed at Hamburzh for this 
ulteriox voyage, and had there taken on board the cargo, 


which was brought Sor Nanbinyh 1 in lighters.* The 
Court has already reſtored the ſhip; . But it is ſald that 


cargo that the, ſhip had gone from Hambrurgh in bui- 


left, but that the goods are to be conſidered as taken 
in one uninterrupted voyage, commencing in an at- 
tual breach of the blockade, and continuing as the 


ſame identical ſhipment, on the original deſtination 
m che hlockaded port to Sççb p.. 


It is impoſſible not to feel; with ſome denten, for thi 
rela which the neceſſities of war, as ariſing. out of 


the political ſtate of the world, have compelled this 


country to impoſe. on neutral trade, in the ſyſtem of 


blockade, as it is new applied to à great part of the 


coaſt of Europe, to the ports of friendly ſtates, Whoſe 
merchants are <oltinually making applications, that are 


favourably attended to by the Government of this 
country. It is extremely deſirable that queſtions of 


a nature sud fund _ Or — —— vag. 


e B& 2ty — — + 


original nl deny 'fhould be pare to 8 
turned voyage. Here the opportunity has been afforded till the 
character of che port af deſtination became Britiſh. Till that time 
the ability astsobed ; after that, though! the. intention is cooſume 


offence, in. the fa, though not is the intent, I am of opinion 
ours eo 1 — or that. leng-before 
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mated, there is a Material. defect in che body and ſubſtanoe of cha 
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correttid"os bfürttedl, Tel bloeksdef bf tnfs del 

tim; which are applied to che portꝭ bf ne al 
amicableiſtates, J feel it to be my duty do PHR Heft- 
atdlightiy as poffible; yet I have been CfHHRUAd Jigs 
principle to hold, that when gbods ae 5 
froin the $lockaded':port to a neighbouring pi Wir 
purpoſe to be ſhipped for the enemyis couftryn at ad. 


venture ſo conducted is nevertheleſs à breach ef- 


q ho far that principle will! be affirmed by 


the ſuperior Court I cannot ſay. This ſtiip howews” 


has heen reſtored, on grounds that have been ſtatedi 


argument. The diſtinction which is now. taken be- 

tween the caſe of the ſhip, and the cargo canmdt 
think, be ſuſtained. In the former caſe of the har: 
Sophis (a), both the ſhip and the carge were "662" 
demned ; and this ſhip had been engaged in preciſeh 5 


the ſame courſe of trade; - The maſter had taken o 


board the cargo, knowing it to have come — 
burgb, in breach of the blockade, and under um engugt- 
ment to carryiton to the ultimate port of illegal deſtina 4 
tiog. One viſible diſtinction of fact between the to 
caſes is immaterial, viz. that this veſſel had goſſe from 
Hanibrgb in ballaſt, whilſt in the former cale che hip" 
had a few articles on board, though the bulk uf the 


cargo was, in that caſe alſo taken in at Tonningen, 


There is no doubt chen, that this veſſel muſt have been 


condemned upon the authority of that caſe, unleſs 


one other material diſtinction of fact had exiſted, - 


leading to a rule of law to which the Court is ſtrongly | 


diſ wo to adhere—It is this, that this veſſel was not- 


captured 
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antured Bi) the blockade bad ceaſed. | It is fad that 


. on T 
i T4 


E 


the  offerice Was conſummated by the at of failing; 3 


bo it is. in a certain ſenſe. But the ſhip was not alen 
in delifo, and 1 haye, not had any caſe pointed: out ta 


ne, in which che Court has pronounced an unfavoury: * 


able judgment on a hip ſeized: for the breach of 
a bygone: blockade. I know of no ſuch caſe 3 and 
certainly che fame reaſon for ri rigour does not exiſt; 
becauſe che blockade being gone, the neceſſity. of aps" 
plying: che penalty to prevent future tranſgreſſion can- 

not continue. That was the ground on wWbiehr my 
opinion Was formed, in reſtoring the ſhip, though 1 

did not then expreſs my reaſons for that Juflgiiehty” £ 
n a caſe chat came on at the concluſion of 4 
long and laborious ſitting. It is true, as has been ah” 
ſerved,., that the offence incurred by a breach f 


une generally remains during the voyage. But | 


That muſt be anderſtood as ſubject to the gonditian,-" 
that the blockade itſelf continues. When the block 
ade. is raiſed, a veil is, thrown over everything that 
las been dene, and the veſſel is no longer taken "© 
dlife..; The Aalictum may have been completed at one 
period, hut it is: by ſubſequent events entirely done 


Ws, On theſe conſiderations I:pronounce that this 
cargo 18, Bot; ſubject to neee on n gon 8 


of ihe blockade. „ a 5 
15 mene proof order of the propent, 
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Nis FN HIS way a caſe ak aveſſel-under, | Kniphauſenicolours, 
of er;rom the 


enemy, whilſt <1; And. claimed. for Count Bentinct Pardo Ki. 
lying in aneutral 54 hauſen, as AR Rip lately purchaſed by him in Ani, 


port to which it 7 


Po 7255 480% ig the port of Bergen, and coming, a8 it nas 
; aſſerted, according to his directions, to the giver. Jade, 
dhe port ot Nuipharſen. It appeared, that at the time 
of tlie capture the veſſel was ſailing tox ards che Tea, 
and about ten or twelve miles from the coaſt of Hal 
Land; that the bad been à Durch ſhip of auarf be- 
loriging . 0 the Dutch Eaft India Company, that had 
been chaced into North. Bergen, after an action with A 
Britiſh, frigate at the beginning of the war, and an 
f been ng i * that port ever ſince. 261 22 % 0 19199 
* the þ part f the Captors, the Ki ing's 5 4 W and 
Laurence adverted to the circumſtances; in which, the 
ſhip was W found, failing dire&ly for the Tegel, aud 
undder the management of a native Dutchmany who 
had been ſent from Holland to take poſſeſſion of the 
veſſel, and contended that it was ſcarcely; credible 

hit a neutral perſon, having a real intereſt to ſuppart, 

wauld expoſe the management of a ſhip, acquired 
under ſuch. particular circumſtances, to the further 
ſuſpicion tliat muſt ariſe. from the character af the 
maſter put on board, and the courſe, which the veſſel 
was purſuing at the time of capture. Doubts of that 
nature, however, might ſafely be waived, out of 76 
fi ect for the diſlinguiſhed perſon in whoſe name the 
claim was given, ſince it would be ſufficient to contend, 
that he had been drawn, inadvertently, no doubt, 
| into a purchaſe which, could not be ſuſtained in the 
Pri ize Court, of this country. It was the purchaſe of 
an 1 s El of war, lying impriſoned in 4 nęutra 
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port, from whence ſhe was unubleits eſcape. N veſſel 
under theſe circumſtances was not an object fairly 
within the range of commerelal ſpeculation and if any 
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conſequenees that might be likely to reſult from fuch 

a practice, it was abundantiy ſupplied from the ediirfe .. 
of this tranſaction, which ſhewed' evidently where ſuch 
a liberty might be expected to end. The veſfel was 
actually proceeding to the port of her oH öeountiy, 
where, with che addition of à few guns, which alf6 
might have. been brought from Bergen by ſeparate 
opportunities, ſue might be reſtored again to her fta. 
tion in the D#tch marine as an 18 gun frigate, ready 
for war. In oppoſition to theſe facts, it was not-com- 
petent to aver the purity and innocence of . Coutit 
Bentincł's intention. They are not impeachable. The 
veſſel o acquired had been entruſted to the mana age» 
ment of a Duteb maſter, and it reſted with him \Ta- 
ther than with the owr er, to determine 5 in what m man- 
net ſie” would' be employ ed. The condu & of the 
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clearly that he was gong, at the time of < capfure, 5 
tle you * Holland. 
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In ſt er of the cleim Jet and R en con. 
tended That it was à tranſaction which could not be 
ſhewn to fall under any principle that had yet Pe: to 
condemnation in this Court, or the Court of Appeal. 

The claim had received the ſanction of Court Bone 
tinck, in perſon, who was at the preſent time in "this 
country; and the account which had been furniſhed 


obviate the alarm and apprehenſion of danger 100 
was expreſſed with regard to the conſequences of ſuc 


a 6 mg The Court, therefore, would not preclude 
p D 3 Count 
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particular argument was required to ſhew: the Hoxious 


maſter had decided the queſtion, becauſe it appe Fred | 


of the hiſtory. of this tranſaQion, would ſufficiently | 
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re Count Bentinck from the opportunit 
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CASES DETERMINED IN THE 
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„ Thefactsulluded to, Which were allo ed to cj 
2. Qvainot alltel för nalin hey f Erd 
were, ihatthe veſſel bad been long Sigg ele oy 
breaking vp of the Durch Baſt Tui Clripany!"16 in 
22 on whoſe acecunt ſhe had ſinee citintiec in 
the port of Bergen It was from theft petforis, uud 
nat from the Government of Holland; or from dy 
pub ic Company; that the purchaſe was made! Thy 
object of that purchaſe was ſtated to be for the ut: 
poſe of employing the veſſel iv the We/t India trade to 
Ste Themas; as it was known, from other caſes, that 
Count Bentinck had applied himſelf to'the'eric6 
ment- of the navigation of the port of Kniphauſen, 
and had, as an example to his ſubje&s, embatked hin 
ſelf in cotnmercial adventures to a conſiderable extent; 
that as to the proximity of the veſſel; at the üme of 
capture to the Durch coaſt, that had happened only 
from ibo inexperience of the maſter, wo was an ed 
man, unuſed to the navigation of à veſſel of- th 
built, and who had, on that account, overſhet hic 
reckoning 3. that the maſter was in reality employeil 


only to bring the veſſel from Bergen to Amiphaujens 
where: another perſon had been appointed 100 n 


mm 


- gate. her in the We eſt India trade. 
It was hat- the- Court-would-permit- theſe 
facts do be regularly png gran dnn T 8 


= "JobemrnT. wad bed 1603 aid! 


iS M. Scott rk no 915 on 4 G 0 ale; 
of a veſſel which is afferted to have been made bya 
highly diſtinguiſhed perſon, deſeribed to be the Prince 
of 'Knighatſen, The eircumſtances of tHe trail; 6h” 


are ; thele; —lt- is To: by al the " Winellts, that, 256, 
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of t Of late, the Eq/ India\ Company 5 and, it appears, alk, 


F 

Bergen, and. *to bring beme an Ka/ India ſhip.”'.:, The: 
account, w which one of the witneſſes, gives in very ha- 
tural on this ſubject ;, he ſays that he was hired td 
bring home an Eaft India ſhip, and to his fur 
prize found that it was a ſloop of war, and expr eſſed 
his apprehenſions as; to the conſequences,” as well he. 
might. It is clear alſo, from other parts of the evidence, 
that this vellel bad been a Dutch ſhip of war that had 
maintained a conflict, with a' Britiſh, frigate, and had - 
becn driven; into Bergen, where ſhe had maine er 
p ever ſince, for nearly three years. 

The firſt queſtion is, Whether ſuch a 8 0 
de legally made? I am not aware of any caſe in 
this Court, or in the Court of Appeal, in which the- 
legality of ſuch a purchaſe has been recognized, 
There have been caſes of merchant veſſels driven 
into porte aut of which they could not \eſcape, ald 
there ſold, in which, after much diſcuſſion, and : 
ſome heſitation of opinion, the validity of the ptr.” 
chaſe has been ſuſtained. Buch oe I believe,” 


: fl £18.29 cid 1 
ag n . - as TCD. * * A. 
(a) The Nieuwe Prienebs, Katte“ (BY; hd Seher Dad Lows, 1h 


ſhips, that had been lying with their cargoes on board, at Curacoa, ch 1786, 


near two years in ex pectation of 2a je were afferted to haye | 


deen ſold ia that? firoation to Impe jets, and other helit 
claimants. 6&7 330 9B fit 3 
Ki omg 2 the Maren Frimdſebap, ieh te 3 
been the firſt ſt of thai. claſs of caſes, it appears hat the point gf hw. 
was tron to On the part of the claimant ſome Par 4 


Ae a 1. ein the Feheity in 1550. a Freie 


vdich had = Gem Martinico, and had put into Cadiz, and was 
there ſold, and was afterwards taken and condemned, as not 
DD 4 proved 


» | 


JOIN _ thiz*Court}orithe Court of Appeal: 11 But Whether the 
ry, plrchaſe'of ia veffel of this Gefcrifider} Buff pdp ply, 
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 ligerent, and uriven int fleurrap pore for Thetedts 


CASES EDG. THE: 
dichoctur aufing ie firſt u ofick E. ntended 


and employed us ſuch, and now Aueh 
acting, 28 U ſhip bf war;by tHe arbas ofthe other Bu: 


Whetherithe purchaſe: of ſuch a ſhip;'f fay;> caty be 
allowed; which ſhalt enable the enemy ſo far to xeſcus 
himſelf from the diſadvantage into which he hasfallen, 
as lo have the value at leaſt reſtored to hiv by a neu. 
tral purchaſer, is a queſtion on Which T ſhall wait for 
the authority of the Superior Court, before] damit the: 
validity of ſuch a transfer. That a private merehant 
could lawfully do this, I ſhall not hold, le 
am ſo inſtruded by the Superior Court. That a 
Sovereign Prince ſhould embark in ſuch a trat. 
action, unleſs under ſuch guards as would effeQiually 
remoye all poſſibility of abuſe, is what? but for ine 
inſtance before us, could -ſcarcely have been the 
pected. Some communication;” at leaſt! we alpht 
ſuppoſe would be made to: the Belligerent Govetn-| 
ment, accompanied. with a diſclofure of every circcum. 
ſtänce of caution, that ſhould exclude the: ſuſpicion 
of what is always to be apprelieaded, dhe Men A 
ſich a veſſel finding her way back ägain into'the Js 
of>Her own country. It has LOI to my rbesl. 
lection, in any caſe before the Court, A : 
Bentinct was the owner of -merchant veſſels, . 0 
he Was engaged, as we know ſome Vallun Prince 
have re in » mercantiſe adventures. Tais L 


proved 10 be Spanifh property; E that judges vas red: 
in the Court of Appeal. ol, 400 b on 4% 
In the Nieuwe: V 5 the Court of Appeal, peal, feema to ham. 
incfized rather to the argument of the claimant, but did al } 
any deciſlon, upou the queſtion of law, affirming the” ſentence 0 1 
conflemyatidn6f tlie Vice Admiralty Coͤurt; expreſith%n the cround®* 
of in progf of an actual bong fide trausfet. 
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1 not a material. eircumſtante: further than 28 im 
add a little to the improhabllity of ibe ꝑreſente trariſ⸗ 


[-ſhall determine this caſe, the illegality of fuch-a 
purchaſe. It is the purehaſe df a ſnip of war lying 
in the port of Bergen, with eighteen guns and ammu- 
nition, of oy which fourteen. guns and the ammunition 
we taken out for the mere convenience of conveyance. 
Can ſuch things be allowed. to be transferred as arti- 
cles of commerce, and under the known preſſure under 
which the entemy's marine has laboured? It can, at 
moſt, only be expected to be allowed under all cirs: 
cumſtanges of:oommunicated preventive caution, chat 
might ſecurs;the belligerent from he juſt apprehenfion-- 
of abuſe, which I have before ſtated ; ſome previous 
acquieſcence ſignified! on the part of the belligerent 
government ſome conſent obtained, upon n BE : 
diſcloſure of the intention fully ſubſtantiated. 
Now hat» is the-courfe of this tranſaction? 2 Eu 
any ſuch cemmunication been made ? or any ſuch ac- 
quieſcence ſignified ? nothing appears to either effect. 
k. there any perſon ſent from the neutral port, whoſe" 
Grader l. in the ſervice of his ſovereign might afford 
ay guarantee or protection againſt abuſe ? No ſuch 
wing. On the contrary, the whole contract has been 
carried onqat Amer dam, and the management of the 
veſſel ig at. Jaſt entruſted to an old Dutchman, Who, 
though he ſays. he W of Kniphauſen, has never 
ſet. his foot. in chat. place. I. can hardij perſuade my- 
elf that there muſt not have been ſome impoſitiun 
pradtiſed in-this affair, ſince I cannot coneeive that the 
Auguſt F erſon for whom the claim is given, and Who 
Is, no doubt, deſirous of preſerving, with moſt per- 
ect honor, his relations of amity with this country, 
ſhould | put. a veſſel of this deſcription i into the hands 


of . tuch . maſter as. this is, eee by a2 
9 das L840 crew 


— 
action, without much affecting the principle-on: which; Ain 


a - cles bers hen in Ens. 


h The .crewall bel up at Amſterdam. Admitting, : as we 
| AN muſt, that he was privy to the purchaſe, we. can 
0 * hardly doubt, at the ſame. time, that thoſe- perſons 

+: 97: ho haue bad the management of dus kufingfs;ſharve 
conducted it in a manner very oppoſite to his incliua. 

Fe raed — Ingnogurt 86 +10. S L amn 

W.uhere is therveſſel found The mate ys cr wthin 
two, or two and a half Duich. miles of the Vhe 30 aig! 
tte mälter, who takes the utmoſt latitüde, admit, 
Win Four“ In the month” of Fine,” and in fü 
8 weather as we have notorioufly had during {Har month, 


that a man ſhould not find his way into the 501 


without getting immediately cloſe to the NOAM : 
land, that he ſhould be found 1 in this fituatis n, With 


out having attempted to alter his courle, or to rem 


tiges cable ſteps, and that he ſhould be continuing to | be 


_ towards the coaſt of Helland, thous Shi it is not pretended, 


- {oats _ bk 


E | hat he did not know where he was, are uch cy cixcums. 
ſtances as convince me that ſome impoſit an fas! been | 


ptactiſed. To fay preciſely) what it 18, may be þ pre AM 
- tuous; though all the circumſtances tend \to.el ſtablih 12, 
belief that the parties entruſted with the CEC .catio on of. 


this proj roje&, looked to a reſtitution. of this hp 6 e, 
poſſeſſion of Holland. I cannot doubt that th RR rk "8s, 
cxion, 


been ſome impoſition praftiſed on the Augulk 


conduct of Lech in that elevated ftation than 1 en 
50 Sack h f ta be. „My jodgment s gthät he 


ꝓuxchaſe, taking it 6d. Have ber 
1 19 5 beep 8 t a mamver hab n 


be conſid 1 60 as legal. Claim * 
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whoſe name has beelf uſed, If there are any, eu 
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i118 was one -of an ee daſs of ade of Trade with the 
Swediſh ſhips, captured on a vayage from the vn of an ally in 


ports of Sweden to Amſterdam with cargoes of piteh the wary per = 


ind tar, in which the queſtion turned on the effect of 2. afl 


Conſtruct ion of 


a modified permiſſion of trade with the common ene- the are. 


my, in innocent een, on the 185 ab: an WY in che e wen. 
war. 


on the Fart 6 17 the Captor, the K ing's Advocate and. 
Laurence contended to the effect of the argument in 
the-caſe of the Eleonora W ilhelmina(a), that this was A. Osann 
ſhipment of articles i in their nature contraband; that 
45 could derive no protection from the ſtipulations 
of the Swedi ſh treaty, which were made with reference 
only to the fituation of one party being neutral; 
whereas Sweden has been in conjunction with, this 
country in hoſt; lies a gainſt France and her allies; \ 
that an 1 Craft of Council 7 had ed for the permiſſion 
of tride 00 "Swediſh. fubjects, in innocent articles, 
which myſt be the rule for the Court, and cannot be 
confidered” to extend” to articles of this natureg that. 


9 


this ſhipme t being fir pred of. all protection, either 
from tlie tieary ty, or ie 5 Order of Council, muſt 


fall back inte its vaturdl contraband and character, being 
a ſhipment of ava toes SS to a port of aa ary... 
equipment” "PE 8 fs ni oH. it to 1355110) 


Adi (100163! D 


On the: part m cba, our? and OY 
contended-<-Thatithe cörreſpbn dende which had pafled 
e of Stats ati} ti EP Nuit. 


21 ral. ) | ter 


201. 


er went! firther, to * en view in vu hieb theſe 1. 
PE cre 170 contig] 1 2 To 2 1 

= i e Government 0 e ,n; th ey. Vould 
SE * li thay 255 de 1 to ts e e 

eaty, as a trade excepted from tyoby, the ſpe- 
1 or ermiflion of the Swediſp Government... That if 


27. {1,58 


the treaty was 1 out of the gueſtion,, the, charater 
r anielts of deſcription,” being the, produce of 
Sweden, would ,7 revert, to. the ſtate. in Which it had 


ong food, .. to the treaty, AS A ein 
tween the two countries. . That it 1 


e interpretati on of conſidering them 38 contraband, 
in the hands of neutral merchants, the: caſe aan 
allied enemy preſents a favourable, 1 than an 
unfavourable” diſtinction, inaſmuch as, it mult 

clear 'of in ns as to the i intention. vith, a 


Is the, 5 
of an allied enemy, "there. is the ay Rr lt Su, 
rantee for the defign with which ſuch a tr e is pere 

mitted. It is, therefore, to be conſidered i rather a5 A 
miſunderſtanding in the mode of - con ducting, "the 

tooperations of the war, Which is t to be cor: 
reQed”- by amicable - expoſtulation, an Hot \by 
z-recourſe to rules framed for. th 4 te. e * of 
abuſes, in the conduct of partie in a fituation totally 
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ts the liberty of carrying Tack: a goes under be pres | 
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kat ftustion of this ccuntfy and. Sagen den 3. and by - 
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eondly; -whether there is any thing of a ſpecial nature "44 
to vary the Beneral rule lich would be otherwiſe | 


applicable to the caſe, The right of carrying g pitch 
ind tar has long deen a ſubject e of much contenti ion, 
this country" contending that they were to be along 
dered as contraband; Sueden, on the contrary, mains 
tüning, that they were not contraband when they were 
the produce of the exporting country. After long and 
paſſionate diſcuſſion on this ſubject, which has irritated. 
the feelirigs of the two countries for two centuries, 2 
fort of compromiſe was at length adopted, and the late 
treaty was formed as a kind of middle term, in which 
both parties abated ſomething of their original preten : 
fions. It was agreed that theſe articles ſhould be con · 
ſidered not as abſolutely contraband, nor yet as entirely 
free and innocene, but as liable to this exerciſe of the 
right of war, © that they ſhould be ſubject to ſeizure fox - 
pre: empion.” gt This, was the ſubſtance of the treaty that 
was formed for the regulation of the trade of aden 
when that country was at peace, and in a ſtate onen 
tality towards each of the belligerent powers. 


That, however, f is not the preſent ſituation of ans 
two countzies ſince Sweden has long been engaged 
vith this country in hoſtility againſt a common 
enemy. The. queſtion, therefore, is co be taken ven 


lifferent. 5 grounds, as depending on the general princi - 
ples belonging to ſuch a ſtate of warlike confederacy, 


on what has paſſed between the two courts ãmmedi- 
uely applicable, to this ſubject, and on the public orders 


00 haye.iffued fox ther of trade; It it well 
OWN 


it 


ie it 4s 


a declaration o hoſfilay,pawrall.carrics 
vin i it all aden of all. commercial intercourſe ;: 


— 2 flair double if 4 lafit l. 


diy. 


n the waturkl reſul of "a ſtate? of wal; And it s br 105 


mitting particular relaxations; and if Une A; 10 is 


feat the general object. If one ſtate admits 1 its ret ; 


the conſequence may be that it will fy ply, that a 
and comfort to the enemy, eſpecially if it is an enemy 


practiee is of ſuch a nuture, 


ſion· for a ſpecial prohibitton, as 4s ulis if 


Cara DE TERM; TRE 


ten hd tte relations of Töffimefcé. Tut l 


means neceſſany that there ſhould be à fpôcil iter. 
diction of commerce to produce this effect At the 

| ame time it has happened, fince che world has grohn 
more commercial, that a priitice hab crept M of 40 


is at wr no injury is committed to any other Nas i 
is of no importance to other nations, how mut ch a fin ſingle | 
Belligerent chooſes to weaken and dilute his, own nights, 
But it is otherwiſe when allied nations are purſuin 12 
common cauſe againſt a common enettly.” 

them it muſt be taken as an implied, i hot dns, | 
contract, that one ſtate ſhall not do hy the! 
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to carry on an uninterrupted trade with the ehemy, 


> My; 4231 IN 1 


depending, like Halland, very. materially on 'q je fe. 
ſources of foreign commerce, which may EE ry in # . 
jurious to the proſecution of the common 
the intereſts of its Ally. It ſhould fem, 5 11 
enough, therefore, to ſay that the one fte n 8 4 ole p 
this practice to its on ſubjects; it ſhould appear 17 1 Foo 4 
at leaſt deſirable that it could be Thewini, et? t either the', 
as tan in Ho & der inter- - 1 
fere wich the common operations, or that it t Has. the - ; 
allowance. of the conſederate ſtate amen 
If Szoeden and Fioiland are it war; there is 1 
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Aldorberg's letter," But If k i. beg pile Siken, 

of the curreſpondence, that the Gr governm ve — 

has given an expreſs liberty to its ſubjects to EA 
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reſiels for the ports, of Hallaud, this: malt aaceſlajily; 
admit of ſome limitations; 3. for can iti be maintained 


might. carry. gunpowder, or, any Other article nc” | 
ſate enen for the purpoſes of war? It it aοt 
enough to {ay, that it is the natural produce:ob the 
country, becauſe that. principle muſt have its limits in 
acknowledged primciples of ſelf defence on the ꝓart of 
the allied, belligerent... Suppoſe the caſe of a country 
ſo aoformaparly ſramed by nature as to produce no. 4 
thing, b but ſulphur, wood. and nitre, or that iron was 
the only pros uction, can it be ſaid that the inhabit - 
ats of that country ſhguld be at liberty to export their 
own manufacture of gunpowder or cannon to the ports 
e the enemy? There muſt be ſome limitation aſſigned 
v pretenſions _ of. this kind. Where are they to 


te found? In the order. that has been iſſued. by our 


deen received that Sweden, allows 2 trade in innocent 
mticles only,”an and confirming the liberty of tradeto that 
extent. It od from Mr. Canning's letter, that a 
dlcuſnon h aken place, on this ſubje& between the 
dietary of. State wache Sxedi/h Miniſter, in which a 
confident, per Pals is expreſſed on the part of this 
Government, that, Sweden could not mean to ſuffer 'a- 
apply of 7 dog to be carried to the ports of the 
Memy, Tha t. being the. conſtruction which this 
Gorernment_þ put upon; the. permiſſion, it muſt 
te binding on this Court. Fermiſſion is underſtood to 
de granted for innocent articles, but with: un ex- 

Wlon of 0 ſtores. Then waiving the queſ- 


— 


under the, latitu de of that expreſſion, chat hey e . 


own. government a), reciting , ce that information had (99-5 27, 


-- 
ilk 


— — 
nd a ant $4, 


cuſſiom and the Court ie requeſted to ſuſpend n 


— 


| Bedibription of naval ſtores? 5 
which anſwers itſelſe V), eu za bo esu 

I is ſaid that — hott Gti its te: 
ſerve the (conſideration of naval ſtorts for further air 


judgment till that diſcuſſion has takem plate. By: 


it is not to de inferred from the requeſt! madd for 


Os The 04G 


enemy, are Britiſh ſubjects, domiciled 


additional ſecurity, on the part of tbis county, 
that we ſhould ſuſpend our owt: declaration bn 


the: ſubject, which is expreſſed in defidite terms. 


Nothing is reſerved: as to the queſtion; whether pitch 
and tar are to be conſidered as innotent artec 


or not; + hat is: exprefaly determined by the ur. 


ſtriction of naval and military ſtores 3- 
which it cannot admit of a doubt that theſe articles 


are to he included under that deſcription I im af 
opinion, that, where ſuch' articles +6ccur, though 


the word contraband may de kept out of fight, 


the Court is bound to conſider - them r of the nature 
of. contraband; in ſuch a ſenſe, as rendery* ir impotlible 
that they could be Weluded under eee 
innocent articles. 
This is the general principle-that- Gal f 
bound to apply to the Whole claſs,” Aud in 10 in. 
ſtance can the penalty of confiſcation; be/appled with 
more propriety," than in this firſt vaſi which occur, 
in which the parties exporting -theſs utiles tu the 
in Sera. It 
2 n 
Appeal, a. Brit Habtedtt reid 
abroad, may engage generally ig trade wrjth.diterem) 
he cannot carry on ſuch a trade. in articles of a ton 


E 
* 


with; them ſþ{p6.to reſtebit De e bh 
articles of that kind to the eneraya + This. DOVE, nes 
4 only: 7 ——_irt of this partiqular 
| inpronotningetureh pitch pore tar wil ba-ludject 
> But ito condemnateah.” ag! , Mit, zan, 11 14. 1 fl 

| for Zut it (ls. gontentzed thatrthe innocent parts of the 
cargo alfo, and the ſhip Herſelf, will be ſubject to bon- 
demnation, on the knqun pbineiple, that the infeQtion 
of contraband extends alſo to all intereſts ineluded in 
the ſame claim, on behalf ofthe ſame proprietor. 
{ could affent to; that argument if the : caſe! ſtood 


rms. 
dich 
telts 


ve. only! on ther general lau-; but when I look. to 
ding the order of 'Goternment, 1 find “ that all other 
cles goods are direfttt te be. reftired,”! 80 with regard to | 


= 
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the ſhip : It hat been uniformly held on general prin- 
tples; that the ev6ffeb belonging to the proprietot 
of contraband goods is liable 10 confiſcation.» Bug 
the order itſelf, im directing the reſtitution of all 
uber goodry implies that this Claſs of caſes is not ta be 
decided; ſtrictly on the generui principle of contrabands 
Swediſh veſſels have been allowed to go to the ports of 
the enemy Wich permitted goods, and this country 
has acquiefced in that indulgence. I ſhall not, theref 
bre, apply the principles of 'contraband to the ſhip} 
mder this imediflecl ſtate of the general rule. 
+ There id one parcel of goods, 1 perceive, in whick 
the bill of lading has been endorſed over to the con 
ſgnee in ollund, and the maſter, in his depoſition; 
lays, chat be Gellehes they would have become the 
property of the confignee on arrival.“ This, E 
eoncewe, m füch d transfer of the property, as 
val render thoſe particular goods liable to con?! 
Fon, The innocent goods, it appears, were go- 


Ing under a ſpecial licence granted by the King of 
VOL, V1, _— Holland 


Li 


4. 


rr 


og ISS. 
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1 - zo 


| — Holland to Anderſen and Co. at Amſterdam, to ror 
a certain number of cargoes in Swediſh ſhips., Thi 

21 12 and 14, has ſo much the appearance of a ſpecial all, that 

ä | 

it may not be without i its conſequence i in determining 
on the national character of a trade fo carried on, 
even on the part of Swediſh ſubjebts. If it i 
preſſed, I ſhall require ſome explanation to be ien 
of the nature of theſe licences, and of the manner in 
which they are obtained and applied. 


ug; ee, THE SANSOM, Srzvtns, Maſter. 


Salvage on te- Tus. was a caſe of an American ſhip chat had been 


Capture of neu- - 


| prope! 
r captured on the 25th of. June 1847, on a voyage 


of the decrce of from A m/terdam to Falmouth, by a Spaniſh, privateer, 
en. under the decree of the 2 1ſt November, 1806, againlt 

Britiſh commerce, and had, on the 3d of June follow- 
ing, been re-captured afterwards, and brought to Eng- 


land. 


On the part of the Re-captors, the K ing's Advocate 
and Robinſon contended—That, on the ſame principle 
on which the Court had decreed falvage in ſome 
late Daniſh caſes (a), on re- capture from Ferch 

| ſeizure, 


— 


— 2 * 
. © . * $ 
* . 


| | — 
(5) June 11. (a) The Familien and the Emanuel (J), Daniſh veſlels from Dev 
(e) May 13) mark, to England. — Alſo the Alert (c), Englib ſhip, from Mu- 
_ gadore to London, Cargo claimed for merchants at Magadore, and 
reſtored on ſalvage.— In the Daniſh caſes, a certificate from the 
Chamber' of Commerce at Copenhagen, dated 11th June 180), Wa 
iutroduced,. ſtating © that official intelligence had been | received, 


thal up to the RAND of December laſt, no aeration: * been nfade 
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uy: cruizers. That nation had acted in concert 


with, or rather in obedience, to France, in their attempts fog. 2 and 17, 


to enforce the decree of the 2 iſt November. It appeared, 
alſo, from a paper on board, in the nature of a pro- 


a verbal of what paſſed at the time of capture, 


that the captain of the Spaniſb privateer alleged this 
particular ground of capture, and aſked the American 
captain if he did not know that England was under 
blockade. 


On the other fide, Laurence and Jenner, argued on 
the general principle, that ſalvage on ncutral property 
was not given, unleſs on very ſpecial grounds, That 
in the former caſe, it had been almoſt admitted, that 
American caſes would form an exception to other caſes 
of recapture under the decree of the 21ſt November, 
ſince it was underſtood, that there had been a treaty, 
or ſpecific aſſurance given by France, that American 
reſſels ſhould not be moleſted in their courſe to Eng- 
land; that this was ſo generally credited, as to have 
been made the baſis of much negotiation in the ſettle- 
ment of our commercial differences with America. 


In reply it was ſaid—That what had paſſed relative 
to American caſes, was merely hypothetical, and for 
the purpoſe of ſhewing that if ſuch an exemption did 
exiſt, it was very diſtinguiſhable from the privilege 
claimed for Daniſh veflels, on the mere aſſertion 
of the certificate that was then introduced. It was, 


is Sean: ä 
in the French decrees previouſly iſſued reſpecting captures, and that 


therefore neither the French privateers nor ſhips of war had, up to 
the above mentioned date, been authorized to ſeize at ſea, and 


ery into French ports neutral ſhips ſailing from or to Egliſb ports.” 
'T > in 


218 
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in thoſe calls expreſsly intimated by. the Court, that) if 
- nh a privilege was. claimed | under, treaty or agree. 


4. 1 17, ment, the treaty would be expected to be produced, 


(2) 17 Aug. 
See Appendix, 


No. I. 


idth Auguſß. 


that it might appear to what extent, and under vhut 
conditions, ſuch an exception to the general operation 
of the decree had been, conceded. 


At the concluſion of the argument Lanrence prayed 
| — That the caſe mig ht {tand over till enhuiry could 


be made of the inden Miniſter. On a ſubſequent 


day, a letter (a) was introduced from the Miniſter of! Ma. 
rine to General Armſtrong, the American ambaſſador at 
Paris, The effect of this communication 3 was 5 further 


r K 


'- JUDGMENT. Oi 

- Bir William Stott. —This ann une on vo re 
capture of an American ſhip and eargo, deſtined origi- 
nally to Falmouth, and retaken out of the hands of a 
Spaniſh privateer, which had made the capture on the 
grounds of their liability to condemnation for trad- 
ing to this country. I have looked over the letter of 
the maſter of the privateer, which ſeems to have 
been written with a view of giving a repreſentation of 
his proceedings to his owners. As far as IL can collect 
of this perſon's character from that letter, he appears 
to be a man rather of ſuperior education in his claſt 
of life; and it is perfectly clear that; in the miud 
of this perſon, on their arrival in Spain nothing 
more would be neceſſary than the mere far malitp uf 
a legal proceeding, to obtain condemnation us pine 
to the captors. It appears alſo by a proces uerbaiʒ which 
was drawn up, reciting the particulars of the: ſeiæu 
that the queſtion was put to the Ametiem maſtery 
hether he knew of. the decree of the blockade of 
England to which he anſwered that he * 
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HH COURT OF ADMIRALTY. 
then added, . agreeable to the declaration of our ſove- 


tion arg me is, whether the re-captors are en- 
titled to any ſalvage. It is unneceſſary to repeat 
that the general practice of this Court is not to 
decree ſalyage on per ſhips re-captured, upon 
the preſumption | that no peril had been incurred, 
but that, on being carried into the Courts of the ori- 
ginal captor, they would have been reſtored. This 1s 


a preſumption 1 which is to be entertained in favour of | 


every ſtate, which. has not fullied its character by a 
groſs violation of the law of nations. But the con- 
trary preſumption takes place if ſtates hold out de- 
crees of condemnation, however unjuſt, and decrees 
on which the tribunals of the country are enjoined to 
at, and of which there is every reaſon to ſuppoſe, that 
they will be carried into execution. The reaſoning on 
which the general rule had been founded is then 
done away; the peril is obvious, and the caſe bes 
comes ſimply that of meritorious n ow. the 
anger of condemnation. 


Of this nature was the decree of thi French Gee 
ment, which was iſſued on the a iſt of November, to the no 
mall ſurprize of this nation, and of all European ſtates. 
The protocol recites the grievances, the commiſſion of 
which is imputed to this country; and declares, - that 
every perſon or country that carries on commerce. with 
England; and thereby favours her trade, becomes an 
accomplice,” Itſeems quite extravagant to ſay;that this 
Vas intended only to prohibit the direct trade between 
England and France... It is lkewiſe inconſiſtent with the 
terms of the declaration to ſuppoſe that it was meant to 
be reſtricted to che continent of Eurepe only. The manner 


a: a which-:th& word: continent is uſed, ſhews that ĩt yas | 


22:5 EE 3 intended 


amen 


reign,” the Spaniſh Captor took poſſeſſion of the prize.” — 
This veſſel has been re- captured, and the queſ- f erer 


* 
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intended to apply to neutrals of all. deſcriptions, and of 
all countries. The Protocol then declares.** that France 
has reſolved to direct againſt England the ſame regula. 
tions which England has eſtabliſned; and that the fal. 
lowing decree ſhall be taken as a fundamental law of 
the empire.“ Language cannot convey a more ſolemn 
denunciation ; and it is what France is pledged to 
act upon, * till England ſhall be convinced that the 
rights of war are the fame on land as on ſea; that it 
does not extend to private property; and that the 
law of blockade is to be applied only to places adtu- 
ally inveſted.” Till this pretended reformation takes 
place, theſe regulations are to be conſidered as the fun- 
damental law of the empire. And what is the fiſt of 
theſe regulations ?—* zhat the Britiſh hes balls be 
placed in a ſtate of blockade.“ 

Connecting this with what goes 3 and. with 
what follows, that all trade and all correſpondence 
with the Britiſp les is prohibited,“ is it poſſible to 
maintain ſeriouſly that nothing more is meant than 
the prohibition of trade between England and France? 
Whoever heard of ſuch a blockade, or of ſuch a 
prohibition being ſo deſcribed, or denominated? 
Such a prohibition as that is no more than the 
common effect of war; for it is not the pracbce of 
countries that are at war, to permit even neutral ſhips 
to clear out for the ports of each other. The inter- 
courſe is carried on in a diſſembled manner by clear- 
ances that purport the deſtination to be to other coun- 
tries. If we conſider alſo that it is exprelsly oppoſed to 
Britiſh blockade, and that the menace is to retaliate the 
* ſame reftraint,” it is perfectly clear that the only in- 
telligible meaning is that which the Spaniſh privateer 
put upon it, and which every man of reflection mult 
put upon it, that it was meant to impoſe a general 


blackad?, properly ſo called. That the enemy 5 
| 44 ac 


/n c = Yb _ 


HIGH COURT OF ADMIRALTY, 


act upon this declaration cannot be doubted; as well 


from the ſolemnity with which it is denounced, as 


45 
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from the purpoſe avowed, as the preciſe manner in Aug rag TY 


which it is drawn up. 

In arguing the Daniſb caſes, it was — that 
the decree of the 21ſt of November was not deſigned to- 
be enforced againſt the Danes; and when you retake 
an American, it is ſaid, that it is not meant to ope- 


rate againſt Americans. Nothing ſurely can be 


more ſweeping than' the general clauſe, which 
the Trench Government pledges itſelf to enforce 
againſt the commerce of the Britiſh ports, till a par- 
ticular object is obtained. It is ſaid that no particu- 
lar inſtructions have been given to privateers. None 


are neceſſary. The decree itſelf is the ſtrongeſt in- 
ſtruction that could be given. It is declared to be 


imperative on the Tribunals of France, and that is 
ſufficient. What the exact terms of the Spaniſh decree 


are, we are not informed; but they are, we may ſup- 


poſe, co- extenſive with the former, and framed on 


the ſame principles, and with the deſign of produc- 
ing the ſame effect. There can be as little doubt 
that it is to be ated upon. The captain of the Spaniſh 
cruiſer ſeems to have entertained no doubt as to that 
conſequence, but declares, arid I think very reaſonably, 
his conviction, that he ſhould obtain immediate con. 
demnation, and upon theſe preciſe grounds. 

Itis impoſſible to deny, then, that a ſervice has, prima 


facie, been rendered to this property, by reſcuing it 


from the operation of an intention ſo publicly and 
lolemnly announced? But in the Daniſh caſes it 
was faid that it was not ſo; and. the certificate .of 
the College of Commerce in Denmark: was exhibited, 
alerting that the decree had no operation againſt 
Daniſh ſhips, and that theCollege of Commerce had re- 


ceived politive intelligence that the Frenchcruizers had, 
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not aſſerted. + I there was any: ſuch, it 
_ a grave queſtion, bow Air this-countfy could. 
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ups to che 19h Dee. received b inſtyucqjona, purſuant, 
he dectet of the a iſt of- November, to capture Daniſh | 


eee Britiſh. porta. It was) anfwered 


t 


that time, that the decree itſelf is a ſufpcient inſtruc. 


tion; and. that no other * as: neceſſary ʒ and- then ob⸗ 
jection was over - ruled. Here more papers are intw- 
ducedz and before 1 obſerre upon chem, »11may pig 
miſe, that to alter the view which the. Couft ha 
already taken of tiiis queſtion, they muſt bontain 
evidence of ons of theſe two deſcriptions.) Either that 
there has been ſome ſpecial exemption. in favour of 


American. veſſels, or that ſome more correct. inſor. 
mation has been obtained. of a general nature, which, 
was not produced i in the Daniſh caſes, but, whighs if 


produced, would have Protected thoſe caſes 41. iolate 


That there is any thing of à ſpecial nature, in thg 
form of @ treaty upon this ſubject, contrauling the, 
execution of the decree. in favour. of: America, it 
raight de. 


be expected to follow the - capricious: andi:fandifhl, 
modifications of this violent decree f Lam not pre- 
pared: to fay haſtily what would be the reſphbof an 

enquiry; reſpecting ſuch a partial exebpuionj vi it war! 
ſhewn to exiſt; on the authority even of a treaty, or 
public declaration. It is caly | toi ſee w its efſidiy 
might be on this country. Out of ia'{generalim&! 
nace againft the commerce of this country; 1dpeciah 
boons: and favours; might be carved;/ro>beudiftrto 
buted to other "countries ut Its expence /f ander 
which perhaps the enemy. might habe contradted 
for ſome furtlier benefit, in we attainment: of ſome 


other object of his enmity towürds Gear Britains: It 
might be the only means of carrying foch A menen 


more powefful neutral States in 1. ca eee of theſe 
fayourable 


* 


aus muſt fee, that ig not to be raſhly congeded; ao. 


perſon who doubted his own 9 to enter into 
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{crourable exoniptions: Ibis is a conſequence; at ver Phe 


Saen 


vithout great dliheration, by'a Tribunal which has to We. 12 me pe” 
page fury and imnpartially; po the rights of noytralay's 
2 on the rights ee ee ee au. 
thority:it immediately ſits. * 269 A015 
The paperswhich have heenbrought Agentin b 
thing of a communication from the Miniſter of the 
French Marine(a) to the American Miniſter in France, in 
anſwer to ſoine- queſtions propoſed by him. It would * 
have been a ſatisfation to the Court to haye ſeen thoſs 
queſtions, but I am informed that they - cannot be) 
produced, as My.Muzroe is not in poſſeſſion of them. 
This Court is, I truſt, on no occaſion diſpoſed to 
nolate the reſpec due to the productions of public 
niniſters of any country. But of this letter I muſt 
ſay, that it is us flimiſy a piece of French manufacture 
38 ever was produced. It is ſtamped with ſophiſtry in 
every part; and it appears to have proceeded from a 


any expla lation on the ſubject. It comes from the 
Miniſter of the Marine, who, I conceive, is an officer 
correſpotiding i in general reſpects with the perſons in 
the executive Admiralty department of this country. 
He himſelf, in one place, declares that it is d 
queſtion - which ſhould: properly be referred to the 
Miniſter of Foreign Relations. It is in its terms: 
not more than an opinibn * je penſe, not in the form 
of a public.authoritative declaration, and it difavows' 
al pretenſions to any ſuch characte. 

As to the fubſtance, let us ſee how correctly this gen« 
tleman's opintians, ſuch as they are, are formed. e ſays, 
Alam notiaware that the degree has altered the law as) 
to e e nations. * hat reverence n 
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be paid to ſuch an opinion as this? That no modiki. 
cation or reſtriction of trade whatever was introduced 
4 12 and 1, ; dy this decree! That a perſon, who bad ever heard 
. of this deere, could hazard ſuch an afſertion t 
the conſideration of a grave and intelligent man, 
in the ſituation of the gentleman to whom it was ad. 
dreſſed, argues little but an extraordinary — in 

the writer of the letter which contains it. 
be ſecond poſition advanced is, © that the decree 
does not authorize any condemnation to the captors.” 
What alteration does that make, or what ground of 
alleviation or comfort is it to the neutral merchant, 
whether his property is condemned to the captor or 
to the ſtate? A reference is then made to that article 
of the decree which directs that foreign ſhips, coming 
from Engliſh ports, ſhould not be permitted to enter 

the ports of France; and this is afſerted to be incon- 
ſiſtent with the notion that they would be ſubje@ to 
condemnation. To this I can only ſay, that whiter 
it is con/ient or inconſiſtent would perhaps not be very 
material in the execution of that decree. It might be 
meant only as an additional protection to the enforce- 
ment of the decree, in the caſe of ſhips coming under 
ignorance of the decree. That is the only 1 interpretation 
that can be given to it, that renders it at all conſiſtent 
with the other articles of the decree, and therefore is the 
interpretation which, by all reaſonable rules of con- 
ſtruction, ought to be applied to it. Perhaps it is 2 
convenient clauſe, to be uſed, or not uſed, at pleaſure. 
The letter eoncludes with an intimation * that General 
Armſtrong ſhould apply to the Miniſter of Foreign 
Relations,” which is in fact the only intelligible part 
of the whole letter, It is quite impoſſible that the 
Court can pay any attention to ſuch an opinion, \ which 
is in direct repugnance to the text on which it com- 


ms; and which profeſſes to carry no authority with 
it. 
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it, There are two or three other papers on which 
ſome obſervations have been made. Tbe firſt is the 


letter of General Armſtrong to Mr. Munroe, in which ag. . 


he ſays, | that his underſtanding of the effect of 
the decree is not well founded; that there were only 


| two or three caſes known to him, in which reſtitution 


had been obtained on his application. But no parti. 
culars are ſta,ed ; whether they were caſes under this 
decrce or not does not appear. With'all the reſpect 
that I feel for the declarations of the miniſter of a 


foreign government, I cannot take this intimation of 


ſome cates that had occurred, as a proof ot a general 
practical deviation from the letter of this decree. 
The French Goverment has at all times been in the 
habit of making occaſional deviations from the general 
rules ot their Prize Code, though theſe general rules 
compoſe their ſtanding law. Another paper which has 
been intr duced this morning, is an affidavic of a gen- 
tleman reciting the caſe of a veſſel which had been cap- 
tured and carried into Spain, where the Judge of the 
Prize Court is reported to have ſaid, that “ he could not 


ſee any ground of ſeizure,”” I think That gentleman 
muſt have laboured under a very conſiderable infirmity 


of ſight, having this decree before him, if indeed he 
could in reality be blind to the effect of it. When the 
whole is ſhewn, what is there which the Court can admit 
as diſtinguiſhing this caſe from the Daniſh caſes, which 
have been already determined ? With every diſpoſition 


to protect perſons, as much as poſſible, from ſuffering 


from the conſequences of French violence, I can ſee 
nothing. The decree is general, announced in the 
moſt ſolemn manner, and in terms imperative upon all 
Mriſters and Courts of Juſtice in France. Ir muſt be 
taken to be that on which That government means to 
act, for ſuch is the interpretation to be put upon every 
public declaration of a State, as to its future intended 

conduct, 
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conduct, even if announced with much leſs ſtriking ap. 
pearances of fixed determination. It would be ſtrange 


nee indeed if the French Government could be allowed il | 
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Dnneutral con- 
dut—ſhip 
engaged as a 
tranſport in 

the military ſer- 
vice of the 
enemy—core 


to take the benefit of ſuch captures, and then, in Ml 
caſes of recapture, to encourage the neutral Claimant WW 
to come here and ſay, that no ſuch thing was meant by 
the'decree. I am of opinion that this caſe asd 
without any thing that can enable me to diſtinguith i 
from the other caſes already decided, and that] Lam 
bound to pronounce ſalvage to be __ 9 
THE FRIENDSHIP, Cor LAnp, Maſter, i 

Tu was a caſe of an American ſhip bound on a voy- 

age fromBaltimare and Annapolis to Baurdeguz, with 
30 5 of fuſtic, and 4414 hogheads ſtaves, and go 
paſſengers, being French mariners, ſhipped under the 
direction of the French Miniſter in America. "The ſhip 
was Claimed for a Mr. Gue/tier a Frenchman, by birth, 
but a ſubje& of the United States. 

On the part of the Captors, Arneld and Rabe 
contended — That this was the caſe * of a veſſel 
let out for the purpoſe of ag mat de the. Ve 
hicle of tratiſporting perſons in the military ſe ervice 0 
the enemy, under the interference and direction of the 
public officer of the French Govertiment. but it 
was therefore to be conſidered as liable do cbhdethna, 
tion, in the character of an enemy 8 tranſport, agret- 
able to what had been before laid down by the Court, 
in the ,caſe. of the fenen, eee Rep. 

| "RIES 09 0081? 160119 JÞis 
TO 


15684 . 13030 10 2 


1 * K 
"IN A353 Led — 127 — bL 4. M4. r — 


"@ The act of carrying the fuller, efithe envi hay aep ie 
former wars offimilated to cantraband, by public ptoclammtibn und 


inſlouctions, and has been declared to render. the-ip liabled&oofs' 


„es . mo dane a d Al 60172 1! 


e „ 
een 


mon cob. or ADMIRALTY. 
"On the. part ” the Cloinant, Laurence and Sualey 


441 a 


WOE 


contended—That it did not, in its circumſtances — — 
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amount to a caſe of that deſeription; that the opinion 


which fell from the Court in the Caroline, was no 


more than a dictum on ſome extrinſic circumſtances, 
which had been brought into diſcuſſion, but upon 
which the caſe did not depend. That the facts of that 
caſe were beſides much ſtronger than the preſent. 
That was the caſe of a veſſel fitted out to carry A 
troop of cavalry of the enemy, and to form a part 
of a great military expedition. No caſe had been men- 
tioned in which a ſentence of condemnation had 
paſſed on facts ſimilar to the preſent, On the con- 
trary, there had been a caſe before the Lords, in 
which ſome French ſoldiers appeared to have been 
going on their paſſage t6 Philadelphia, but in that 
caſe no penalty was held to attach on the veſſel on 
that account, There was nothing in the particular 


manner in which this veſſel was chartered, that de- 


noted her to be of the character of a tranſport, She 
vis going for purpoſes of commerce, and with theſe 
perſons on board as paſſengers, ſome of whom were 


deſcribed as inyalids, It did not appear that they were 


— — of my _ March, 1744, evticluded | 


with the following clauſe 


“And we do hereby command our own  ſubjeRte, an 3 
all other perſons of what nation foever, not to tranſport or carry 


my /oldiers, arms; powder; ammunition, or other contraband goods, 


to any of their territories, lands; platitations, or countries of the 


laid French dim. declaring, that whatſoever hip ot veſſe! ſnall be 
wet withal tranſporting or carrying any ſoldiers, arme, powder, ; 


ammunition, or othet contraband goods, to any of the territories, 
lands, plantations, or countries of the ſaid French king, the fame 
being taken ſhall-be comlenined as good und Tnwful prize.” - 

The ſame declaration is alſo inſerted in the fecond article' of the 
inſteuction to cruzers of the fame date; alſo in the ſecond article 
of the inſtructiont in the war with Spain, zoth Dec. 1718. 


aſſociated 


J 
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CASES DETERMINED IN THY" 
aſſociated together as the crew of any parrieular veſſel; 


— or that they were going to be continued in their "milk 


tary character, much leſs in any military expedition 
_ againſt their Country; they were merely individuals 


returning to their own country, where _ r de 
leſs formidable than in foreign ſervice. e910 


In reply it was ſaid, that no areas circ umſtances 
were neceſſary to conſtitute the tranſport charaQer; that 
the main circumſtance. muſt always be, whether the 
veſſel] vas let out for the military purpoſes of the 
enemy ; if that fa& appeared, it was immarerial whe. 
ther the voyage was out or home, ſince the main 
conſideration would be, that they were going at 
the diſpoſal of the enemy, to the place to which it 
was moſt convenient to the purpoſes of the eam 
that they ſhould be n 


juponzwr. 


Sir William Scott —This is an Anerican tip wit a 
few goods of ſmall bulk and. little value, about 30 
tons of fuſtic, and ſome ſtaves, which are frequently 
taken as dunnage, or ballaſt, but very ſeldom as 2 
principal cargo. But there is a cargo on board of 3 
different kind, ninety paſſengers, one American, five 
French merchants, and the reſt French military officers 
and mariners. It has been objected that the ſeventh 
Interrogatory muſt have been improperly addreſſed to 
the witneſſes, ſince it has extracted an anſwer from 
the maſter, which could not have been ſuggeſted by the 
interrogatory, addrefled in its uſual and proper form. 
The maſter ſays, That the veel was not.aFrench tranſ- 
port; that there were about ninety paſſengers on board, 
but who paid for their paſſage he does not know: that 
the, proviſions were ſupplied, by the o 0 
il 14 ſhip.” 


Ve 
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ſhip.” Theſe are facts which do not naturally ariſe 
out of the interrogatory, and ſo far the queſtion muſt 
have been irregular. But the * is not of a 
nature that raiſes any imputation of improper devia - 
tion from duty on the part of the Commiſſioners; be- 
cauſe, if the queſtion had not been put to the wit- 
neſſes by them, it is one which I ſhould certainly have 
thought it neceſſary to addreſs to them. How perſons, 


appearing like thoſe on board, in a military character, 


were taken on board as paſſengers, —How their provi- 
fons were ſupplied, are queſtions of fact very proper 
to be anſwered. Notwithſtanding there may have 
been ſome little irregularity in the form, in which the 
interrogatories have been put, with reference to which 
the anſwer has been given, that the ſhip was not a 
French tranſport, it will not be neceſſary to delay the 
cauſe, for the purpoſe of having them put again, under 
the authority of the Court. That is a point which the 
Court has to determine, on a view of all the evidence, 
and which cannot be taken either way merely on the 
maſter's repreſentation, The maſter knows little, 
and with reſpe& to what he has to diſcloſe, the Court 
may very ſafely Rey on his 1 in the pre- 
ſent form 

The inſtrüéots of the owner are produced, di- 
redting the maſter to go to Annapolis, there to take 
as many paſſengers as you can” as if they were to 
be picked up accidentally, and without previous con- 
tract, They then go on in theſe terms: “ Tou mu 
go 10 Bourdeaux, and deliver the fuſtic ; you will en- 
deavour to preſerve à good underſtanding between 
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the paſſengers and the crew, and ſee that they have their 


due allowance, according to the inſtructions which 
vill be communicated to you.” In caſe of Britiſh 


your un event which ſeems very — to 
ve 
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the termi of the contracting partivsg undi Sn. b dest. 
-mine-from other parts of the caſe Wit the Crater 
of this veſſel's, whether Ine in to Be cnſidered u 
neutral beſſel carryin carrying oft an IHitioMoUl G6HhMbrch! c 


23a trauſpoft veſſel sized n the 
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fervice vf the endiny,” ! + cen e ati) a 
In order to determine how fir the wc, 
bees in a commertial employment; Hat une li 

to do than to look at the nature of this art; 7 55 

of the cargo, which ſhe carries, for ſb It'f cited 
mate, and alſo by the maſter. 80 MWettle oo 

the French officers know of the Tading; t ef 
poſe, that there wit no rurgò un bot, hank bn 

* that there wai not any loading?” over ind öh 

L obſerve this alſo more 

the depoſition of one perſon, N . with 
more immediately concerned in the 1; 

z ſort of ſuperintendant over the” reſt. He 1 

three diſtin&t places; -5"that there wk ud expe" 
board.” I itn father led by this tttarifiet” tf 
ing to conjecture; that it would br 1 
F the conditions of the contract tf t ch, 
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that there 1s nothing in the form of a charter. patty, 
to denote the vofſel to bart been a tranſport, under 


of n no precife tech 


by any patdcutar i © 
 Gntra&ls: made broad, more eſpecially, where the 
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On this ee Pinay, Think, Uſpoſe of thit put 


of the caſe which depends upon charatet; und muy 
Hetermine, that the veſſel has no coinmercia] cliarac= | 


ter belonging to her, that can be ſaid to ariſe out of the 


hature of Her ladtag. A5 far as it is contended that 


the ſhip, cannot be tonfidered as a be- 
cauſe the ball e cargo on board, I am of opinion that 
all fuch argument is effectually anſwered, and that 
there was, in the underſtanding of the parties, no 


cargo on board; as indeed it is a common ſtipulatien 
with tranſports, that noni hall he taken, It is ſaid 


rontraft with the enemy's government. I know 
chnical definition of tranſport veſſcls, 
55 they are veſſels hired by the 


more than this, 


government to do ſuch acts as ſhall be impoſed upon 
them, in the military ſervice of the country. In this 
8 there i is 2 department of office 2 


bn agree to che character of 2 


ttanſport, that ſhe ſhould he chartered in any particu. 


ht manner; or in any particular form of words, or 
of the Government: In 
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Ade terms merefore; is of no(rfiporitances The ſtd. 
>ſtani& of the thing is this whether theyaremneſſels tired 
* the agents ot the Goveunmentʒ i for: ch phpoſo of 
loldiers or ſfores in- the iferbIce: afiithe 
flach ko That is the fubſtance!; aneb it fgfifies Ny- 
thing whether the men ſo conveyediare;t& be pnt ih 
action um an immediate. expedition orn. The wete 
ſhifting of draughts ingdetachments; andithẽ derryeyance 
of ſtores from ona place td another, ih ant ordiian 
employment of tranſport weſſeis Law ipfIIsd dil. 
ndction tatally animportant, whether this!-or that 
oaſe / may be connected withathe -invidddiate> tir ſar- 
;uice of the enemy. In removing forces erh dat 
: >ſettlemerits;rthere-way: be no lintention-10b! lenmolliat 
action but ſtill the general importancg. G !baving 
_ *troops:conveydd to places, Where it is convcnicntutliat 
' they-ſhould:be collected, either for preſtins oute 
zue, -i8:what; cotiſtitutes the object and) employment 
of. tranſport veſſels. L cherefores gliſcarcb that di. 
kinckion, that theſe perſons were not⸗ going 0 al 
immediate active expedition. ich 2d} di Wage 
Then, what: are the ;circymſtaness.mizat; diiſcloſe 
therkſelyey in this | caſe ? If che concraffcis:agtion 
board, bpt is induſtriouſly: concealed frotutheanaſſer, 
who profefſes to know nothing about t or if qe 
wilfully ſuppreſſes, the fat, though'it/i{n die Kno. 
ledge, that will not defeat the Courts of the Belli 
rent of their right of putting the proper coriſtructidn on 
the act done. This then appears, that it Was a tranſition 
entered into with the privity and | conſet\t26f" the 
*French Government. It was done, under the d6th6- 
rity of what the French call cheir- Public une, 
"their 12 (ter e in Amort, Tard | 
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in onder ſram the Repreſentatiye of tlie Frenth Op. 
veinment, dated Aday gu, ' ditecting an officer, bythe 


Miniſter Plenipotentiary reſident in the United States, 
to diſembark from the Eole, and to go on board the 
American ſhip tlie Union, deſtined immediately. to 
France.” There is alſo another paper from tha Com- 
miſſary of Marine at G. Domingo, which grants st per- 
miſion tt. Mr. Scpiont, late accountable Agent to the 


Trench ſhip the: Felirite; to return to France (i in A neu. 


bill veſſel}: on bofidition that he ſhould preſent him 
{lf taſthe conſtituted authority of the port at which 
be ſbouldiland e S0 in the public papers; the other 
perſons alſo arerrequiret c to render themſelves at che 


port of their artival in France to the Bureau Maritinr, 


there to receive furtller orders.“ There cangot be 
ſtronger evidence than this, that-theſe perſons ra ul 
retained in thes public ſervice. Then comes the 
certificate of the French conſul at Maryland, which 
orders Mre Septane-t6 go on board as” attountable 


agent in this ſhip, to © preſerve the police, which" is 


4 ſtrong term, and may be ſuppoſed to inelude ſome. 


thing of military:diſcipline; © and to act with the fenior - 


officers: among the - paſſengers,” . manifeſtly keeping | 
up a military ſubordination, according to in- 
ſtructions which he wauld receive... No ſuch in- 
auctions are produced; but it is clear that- ſome 
miſt have been delivered, which are now withheld, 
Then comes the muſter · roll, which deſcribes. theſe 
paſſengers in their ſeveral capacities, as military and 
naval officers, and mariners of all clafles, being the 
Fo of the crews of two veſſels going back to France, 
ſtil preſerving their profeſſional character and, ſitua» 

won, as part of the marine of France, ſubject to the 
127 2 . 0 
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eſcape in a veſſel of their own country. Can it be 
allowed that neutral veſſels ſhall be 11 to 
ſtep in and make themfelves a vehicle for the hibers- 
tion of ſuch perſons, whom the chance of war has 
made, in ſome meaſure, priſoners in a diſtant 
port of their own colonies in the Weſt Indice? 
It is aſked, will you lay down a prineiple that 
may be carried to the length of preventing a 
military officer, in the ſervice of the enefny, from 
finding his way home in a neutral veſfel from Abu- 
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this veſſel vag t be conſidered 29 2 tran anipo ort in 
ſerxice igf the enemy 3, chat he Nag l barter ws e | 
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that he ſhould have compelled t the maſter to 125 


to that Place. It was a _ therefore, that- came 
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under the authority of the Caroline, and the 


Friendſhip. In principle it was preciſely a parallel *' 
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caſe. It was an engagement to become the vehicle Soph dab, 


of conveying perſons in the military ſervice of the 
enemy ſtel he: ſettlement oß the enemy, and; at the 
diſpoſition of the enemy's government. Under this 
deſcriptions. it would be immaterial whether the maſter 
was conſcious of the fact or not, be cauſe he was not It 
liberty to z aye er His ignorance, fo 6s to diſcharge himſelf 
or his vellel, from the conſequences. of an illegal tranſ⸗ 
action. f ary fraud had been committed àgainſt him 


or bis owner, "hp freighter was nnſwerable to'themy _ — 


it was, however, Lerch; credible that "the maſter 


urs to fog: at the A is ce rn 


party, which were put on board to give the voyage 
an i eee of à mercantile tranfaction, were 


merely colout able, and ' fabricated for that Pur. 
en 


5e. o * 8 Af \ SAC ) ", Wie 3 Ar N 
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a "nt the reſult of the evidence, that there was 
j > affect the 'miſter with a privity in this tranf. 
15555 That the evidence of the Duchy officer, w 
ſeemed to have. 10 Kere the whole truth, ac 
quitted h him ol | of a f any, kn ge of the deſtination, 0 
which they were ene 70 pid 1 We not 
caſe therefore, in which the Court could hold thebioner, 
of the veſſel, reſpb ble for the engagements ofany per- 
Jon, who ehülld be confideredaf the gem hr owner, If 
the acer en n de Held legal, Under the conſtrut. 
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vas apprized of then iptention, 'mych|leſs, that half 


Grmkichitiis Cofity thin ing divlew! fra hays 
ſdenoet off the caſeg hu b oed tocßüit up in; 
vga merely theaofthbParngartreighter Wha 
net by dag al aumteq ue affect the puopttt yy b an H 
perſom mt: privymto ihr tianſuctien. e s BUS att 
aft ſofared left: doubtful: an its mature that & N 
nat qelexahle to any claſs of caſes in ER the opHHHöIl 
ofthe;Courts ofitbis Country hadibeendiſt iy del 
cled. A to the rule HorrOW- .d Tom ThE Tw ef 


rance, it muſt be acknowledged that the two caſes 


ſtood on very different roms!” Pherrule c Nh. 


band as of uncien t ſtanthrtg: afid FLAY hy ind 


pflall men: It was beſides forided bi Ille Feber MM 
pratability that the maſter would be acq tim K with" $ 
the qualley of his chrgo But" wit? refpett” to "the" 
ſcorer teſtivation; and intentioft of patlict lar Pelton | 
on bond in the chavaatercof paffengers, it Wal im- . 
poſſible that he could conjecture; tt Hefe i 
the purpoſes for which they were going, beyond what 
they might think proper to diſcloſe. The deſbimnion, 
im the preſent caſe, was, fromanne- neutral parti tb wi 
other, and to ane, from [which the pppaftunitics uf 
reaching . Batavia, were:;ſo frequent, and endy, lthat'; 
there was no reaſon to infer, from the intenjion.ofahe!: 
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bad, made himſelf in any manner inſtrumental te ahtir.i 
jmmediate conveyance. In dhe late -daſo oft ahh 
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cigle then in diſcuſſion from tlie dangen of ting a 
plied to ampiguous caſes. The tranſaGionn ag chat n 
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and was ckarly.of military ohbrater) :iThe:conteatk | 
vag Made with the oftepbbla! gente of dthe Mu ms 
eee perſons exrriediwes 
copſiderable, and in the knon and obvious character 
of. . ns, going diresily to the enemy's 
cquntry+. This NA tranſaction of a commercial - 
natyre; in its principal; features; ? The military” pers” 
ſons were fewninirtuniber; not? taken on board in 
their military gharacter, and! deſtined, on this imredi>” 
ate vage, te A neutral country." 4:11 1601 ,DNCCENAOG 
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4 0 it res, cntendad. - That the number: of the | 


perlc one ns ſo, conveyed: Was, immaterial ;. chat that the \pfin» | 
a could; mot ba, Jimited er roſtrainedi by any fiick- 


con chene, The conveyance. of a very ſmallimmin . 


ber of ſuperior. oficers, ip direct the! operations of. 
the enemy, might be of more importance, thun the 
conyeyagce of. a much une wee perſona in 


ſubordinate fituajiqns., ws. blu of i891 aldAcg 
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Sir William Scost.— This is the aſs of un zdbnteg 
Americani veſſełgʒ but the title to reſtitation”ls ij i- 
pugned, on this ground of its "Havitig Veen Em = 
ployed; at dE Mime of the capture, in tlie kerpice TE 4 
the enemy, in 'tranſſjorting” military perſons 11 9 0 4 
Macao; and ultimately to Batduts. 155 ata a vellel ©, 
hired by the enemy for the eonVeyance of nary 
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command o the forces at Batavia, might at. be e 
more a 20 chan the See of a Ahn e les 
ment. The .conſer uences. of ſuch af 11 
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cities inthe. 80 vernment 255 Jae 4 as th 


Pr wauld apply, to them alone, J do not feel i i 


ceflary. zo determine. I am. not aware, off any cafe 
in which, that queſtion has, been .agitated,; but, i. 
appears to me, on principle, to be hut reaſonable 
that, whenever i it is of ſufficient i importance, of the 
enemy, that ſuch perſons ſhould, be; ſank ,qut,on;jthe 
public ſeryice, at the public expence, it thould afford 


equal ground of forfeiture againſt the yeſſel,;that njay 


be let out for a,purpoſc o intimately; connected with 
the, haſtile operations. 14940 2; to (7199931 

It bas, been, argued,, that the maſter was: ighd- 
rant, of the character of ;the; ſervices en Hh 
he was, engaged, and that, in order to, ſuppot ie 
wn; ty, it would b be. a has, See guld be 
ome proof of delinquency 1 in him, © 1125 Ta ut 
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felt to prevent en a being done, or at leaſt 
repeated. by « en forcing the penalty of confifcation. 
K impoſition 1 f is been bractileg i it operates as force 3 
and if redre the way of indemnification is to 
be fought 30 Seni "any my pelt, it muſt be againſt 
thoſe, who" Bae, 5 means either of comp ulfion 'or 
deceit, Seh he fer roperty to danger. i, therefore, 
it was the tiloſt innocent cafe om the part of ths maſter, 
if there was 'nothiti Whatever to affect him" Win 
privity, the whole amount of this argument would be, 
that he müſt ſeek 5 redreſs agalnſt the freighter ;; 4 
otherwiſe ſuck opportunities of cotiveyatice would be 
conſtantly uſed, and it would be almoſt” impöſfbte, 
in the gresten Humber of 'caſes; to prove the Know- 
kdge; anid)privity;*of the immediate offender: 
Ir has been urgued throughout; as if the idee 
of the-aftoroaloo: would he ſufficient to exeinpt the 
property of the owner from corifiſeatiot,” But may 
there not be Ather perſons, beſides che maſter, whofe 
knowledge andvpriviey:would Garry with it the fame 
conſeqtiences?” Suppoſe the "owner { himſelf had Know- © 
ſedge öf the eligas nt wif you not that produce the 
mens Led, If 1 75 EY or if thoſe who 
kt becn *tapl6 Yet 8160 65 forth dene bd thought 
1 05 DE Nip in 5 ice of this nature, Keep- 
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the Court is not to ſcan with Wa Pt TO 

number of perſons that areſſo carrigg,. oth 
peared to be, of ſufficient e 00s 177 Soft 3 


ment of. the enemy to ſend them, 


ITS 


_goout the adverſe Government e on 55 ele 2 0 ; 


. Night t. ok prevention; 3, and the igne nee 2 7 ? 
"pn afford nh ground of exculpariog'm i þ 


.38igh, as * Mell. od of OTGes,, againſt Ins 737103 who have 

impoſed, upon him. n ja F e 

4321 1 ſtated the Principle Br 1 0 8 f 

mitances of the caſe, before AM | 
pear deſerving o 995 18 55 PTY Mi 

T7 t 

haye n no doubt that 3 it would be by 76 i hted Jr 1 


che Purpoſe, of "giving. An 2 carane 
We 89. to. Batavia. There was 11 255 8 


Des 121 —. 


age; but it is equally evi; dent. that 


S = # bh 4a< — 5 —— 1 


thrown in only, for the pace 
. h dl deſtination 1 * . 75 


N 


Hf Oer Arr. 
EAR Been pfade sd, And Aaking/iehs ve ent, 
wk Ale CG ERAS in it} chat cbuld nt fat 
12446 fülplefbn Gh the part of 'the fnsſtef. 1% 
14 made Hf Lon, 1 ihatcotditg hotfrertts * 
6 lieh dr is Adv, we mult ſüppefe, chat It was 
ade för kg Vechrepaner fa Earge of goods in 
eue "Ole proviſion is ber d nage 
Yi! aid re —_— DIPS ſupertirgobt on Borat” 


"ke more then OH Mperedtto” on board cxtept in 
Ys 5 8 of Parttculat magtitude, or zünerler- 
5110 lt 


=—_— 


3. 


— —Uͤüñ—d 


At does 1 nor 84 wently as to dur Epertente to 


He = Ce WAI HECoflfie id a Batural tante, for the 
. che of more than une Perſon ir rita: baßgelty. 
in 12 0 Parc, provided for, in the fert . 
Ti Knee, an Anh k the Cale e Tete WHEh? Ys K ttf 
77 00 } 10 2885 211) 100 9 gs, natster 1 55 Hiper, 


"Ghar Mr 955 p ton a . 21 U entire Aiptek, rid the 


Jo "of 15 ge * paſſen ore) 555 in well lte K le 
. 29 5 Rau Eber che veffel dab GHILHRE 
o 1 e iN Han e pafn gere ” The rale 6f t . 
M = 8 ee ee 
8 na tin ty b , Hom 

ed b3 ITO 165 = * 
1 * 5 * NN 
9 P 3 T % 1 1231134. 3 
"i 6 3 E, Fa 

| * 2 5 ie Yo id. 1 g ue 


e las retire 


Frans yViEwps 2111 1d 298 


b 04d, bit ly fel 
a una made e nee 


I'D ; 4 bt Kg Er 
e (il 


The 
Seide,. 
—— 


* 


voyages, it appears, that the veſſel had gott rec 


TEN n oft ede b of 
thit diſtuQionowere going gl becauſe it capptars; het 
they ware pern off lde rank as to require particular 
gecdnantodation, Pie maſter ſaysg ite tikst afleblülte 
charter party was made, he was informed Ar, Bt 
that he was to carry mo cargò, but wnly; paſſengen 
undi that the ſhip was equipped for-thew3ievepriongant 
was undergoing-preparations for that yurpode through 
the months of Marzh, April, and Mew! Surelp th 
fact vas at leaſt ſtartling, and- might c ve ſuggeſted 


farther enquiries. If it did not, it is not eaſy to be. 


lieve that deception was practiſed on uny perſon, *ho 
was 898 een to wink vary: hard at what was going ing 
on. OT 28 3 1315 N eur 

1 hive ul eee this col date cher, 
party; but that the real charter party was made with'the 
Government of Holland. Among the enimbHatiod'v} 


from America to Rotterdam, where {lie had telivertd 
her cargo, and that ſhe proceeded from” thetics ine 
diately in ballaſt to Li/bon. She had then Been in the 

country of the enemy, in whoſe immediite ſervice Her 
employment was afterwards taken up, Can any thing 
be more probable than that the real contract was 
formed there, and that the veſſel went to Liſbon only for 


the purpoſe of aſſuming a colourable deſtination, under 


this fictitious charter-party which has been brought 
forward? Another contract there muſt have been, and 
T have little doubt that the real engagement was formed 
in Holland, That ſuppoſition is confirmed by ſome- 
thing which appears in the depoſitions of the principal 
perſon on board, who is a French gentleman, and # 
General of Brigade in'the Dutch army. He ſays © that 
he left the Hague in February, by the directions of the 


Government, of Helland, who ordered him to procees 
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to Liſbon, and informed him that he would there find The 


a neutral ſhip chartered to carry him to Macau This 


charter. party bears date the igth of March, It is im- Ic 26d, 8 


poſſible, therefore, but that there muſt. have been 
ſome. other, for how could the Government of Hol- 
land have given him that information in the month of 
February, unleſs there had been ſome ſecret agrement 
during the ſtay of this veſſel at Anneeruamꝭ The 
ſame witneſs ſays r that the deſtination was to Macau 
and that the maſter was not prĩvy to an ulterior deſti- 
nation, but that if the maſter had rafuſed, he fowl - 
have compelled him to g to Batavia. But ho could 
he have compelled him? By force he-could not ina 


Portuguęſe ſettlement. It muſthave been by the produ- 
tion of ſome ſuch . inſtrument as :would legally controul 


him, entered into with the agent of the {hip in Holland. 
On eyery view Which I take of the caſe, on the prin» 
hy of law, or gn che evidence of the facts, 1 bave. 

o helitation in pronquneing that this veſſel, is lyble 


5 conſidered. as, a tranſport, let out in the ſervice 
of the Government of Holland, and that iti is a ſuch 
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The oliginal maſter! had died; at THapplobarymmbere 
-the'preſent maſter was appoined in his placs hy ale 
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"two Tupercargoes;” ho were on board, 'andawhaſe 
conduct tilt conſtitute the chief ſubject of: obſemi- 
tion in the preſent inquiry. The principal of theſe 
"two ſupercargoes is Mr. Gantr,iin America byy birih, 
ho is found in Europ at the edmmenterhent of the 
preſent tran faction, and appears in the / qperingiof 
"the correſpondence, to have been geing to o{nyferdan 
and Paris, and to have returned again t Hf,H, 


for the avowed purpoſe of ſuperimten ding tht) pungligſc 


of parts of the outward cargo. Ihe gdorreſpondemge 
diſeloſes one fact, which it wauld: be jmpropes.$0:pak | 
over altogeiher without notice, thong I ſhall, byt 
briefly animadvert upon it, vis. pr ge? 
een made, through this gentleman, of an ex 


tiom jointly to be undertaken with the hauſe off 


-at Am/terdam, in which. the name of that ve bo 


vas not to appear. The propoſal was gc pted, in the 
:firſt inſtance, on theſe terms, by Mr. Delius, zhe mana - 


ing owner of the preſent expedition, at Ar emen, but 


afterwards declined. I am not diſpoſedi t obſequr 
too rigidly on the morality of expreſſions throwp, gut 


in a correſpondepce vf this maturp.; L cantent f 


- with ſaying, that the objection on hich 


this offer vas 
ultimately declined, ſeems to have ariſan more fam 


A. prudential conſiderations, and from epprebenſions.of 
- what are called here, Brieſþ;pretexts," thn fm 


ſenſe of the impropriety af engaging. iu 


ture. This is all that I Mall ſay. upon it, 2 0 


* 9G" far as 1 have locked into theprodfs lof pro- 
perty, Which it has become unneceſſaryrtepαne 


münutely, I fee 10 reaſon to ſuppoſe, cat tte propetty 
x 2 4950889 2d gum: A 


* * * *% -} I 


does not e n e it claimed; 


ing only hat the principal. ſupereargo is a pexſon ho 
had been anieh/ ih, itueliately (before; the voyage 
began, in Holland aud Frandey the mother countries of 
the:talonies, with which this veſſel comes in 
the ſeveral: ſtages af her! voyage. If the fa be, that 
[anything was ta be arranged with reſpect. to the con- 
veyance of diſpatches n pr other ſervices, to. be per- 
formed; \this ſupertargo bad che opportunity of ſat- 
ling ſuch/arrarigements/by having been perſonally at 
\Patie; as welb as at Anſterdam, immediately before the 
oommencement -of this voyage.» The veſſel failed 
from*the 1/% of France in May, having been detaingd 
_ time as it is mentioned in a letter of: the ſuper- 
<« tht they had been detained: ten days 7 
——— reaſon being aſſigned; how 
erer, at laſt ey were petmitted to depart on ah 
"72th ef N. The capture was made on the auth 
of Jitly, bythe 4746 private Hp of war, beingrod her 
return from the Sb harry The ſhiplepapers_ 
vere demandalliin the ofaall manner 3 and again;af- 
"terwirds/ e dhe ych Weinberg there: was farther 
demancc; 76 — tkato the former: had not 
been cottipliedavitho 1 Themate; and four men, were 
pt o HOUτ ther urg who rarried the veſſel: tit. 
Hefendprlrhgte en bunt his Majeſty s ſhip:the: ir 
Edward ng heeg-anderithe:tonvoy;of which: ſhip they 
After warde pybegedd to England. In the courſetof 
the voyage iſeme- apprahehſions began to be enter- 
| tained of a-meditated reſcue, whether well. funded or 
not does not appear g it was the.caule, dre 
led to a requeſt, har Mr.: Meren the; 555 7. 
"Fargo, might be removed on board the 5 Fr K. ard 
6G 3 1 Hughes, 


I will therefore i diſmiſa that: part of the caſe, rema k. r 


— 


| 
a _. 


We” N a 


— e 


'Caprais Rarjes © 5 5 Sir Edwar« 
85 EE Dh 


bog the dil hh ly orga 
PP reſerve the ſettlement trom ruin. Wk 1 10 — 
Ibis being the lac then, that there were on (hoard 
public diſpaches of the enemy, not dekivered, up with 
the ſhip's papers, bat found conpealgd, it js.incuny 
bent on che perſons entruſted. with the Gare v ofthe 
fp and her cargo, to diſcharge themſelves. from the 
iinputation of being concerned in the knomledge aug 
management of tis tranſaQtion : And more partich: 
tarly, they might be expected to do this on their exe 
rhination, which contains ſome indernogatorieg abet 
point te the delivery of: all paper. The account 
given by Mr. Gantt it, , that the {hip was de 
kained at the Ile of France ſix or ſeven days, bft fer 
what reafon he was at that time ignorant;;\\thoughd 
confeſs it appears a little extraordinary to me that he 
mould de ſo; for he mult have required an exp. 
nation, on behalf of his owners, of ſueh antextraordi, 
nary detention. However, a packet wag-at; laſt de 
livered 10 him by the Commandam, in the preſence 
of the. Maſter, addreffed to the Miniſter of Marine at 
Paths, and which on the arrival, ef the eſſelint 


ant oh e al | 


10 

hat 7 £ 

ws 2 . at the The of: France, though he appeart tc 
thy - ſhipped: 9125 38 a blauer, and ab a! Pibabit- 
n ant of the IJ of Ftants, for the purpoſe,” ance 
7 one Fae nt 0aret incaſe of caprure:” APs. 

b is 1 | Ehe, perhaps, be the real. and the only 

Fi ducement r conlenting to take bim under chat . 

175 Lo 55 Cen ber 3 A- an accommodation ylch ys 5 
ll F 5 maſters, an Luperca ET percargors, 1 have" Nat right te 
p RE al is, frow tus | wien hae 


S 
Oe 


ter, oled tothe e.0 operation s "of War, It is Hot 116 
bet *rArow 7 gver him, from t motives of comp. 
fion, or from ariy other itiducethenir, a colourable 
pröfcktibm Þy artifices'of this Rind: Mrs Vrnfr taps, 
that he feiwenftrasett "with" the*Corntmandatit; unt rg 
preſcfited to kim mie danger of taking fuck © packt, 
ſince he *<6ald either conceal not diſeloſe K 


of capture; Wiczeüt inconvenience; ſo thas it {ens 
gether dnmearscofohs —— 


he was rot/ Al ed 
of having fueh things n his'pofleioni” To" this this 
Commandant: vephied; that he muſts on ſuch vn 
event, giye it G Ovlonel Re; chat he. dun nd 


tice?” That may peſſibly be; and if the offence 


(though ftrictiy- lexnl) to mvolve him in penal Seh- 
ſequences far ah #& done under a conſtfuint and cott. 
pulſion, to Which u firm mäm might be allowed to 
yield, meaning to a0 properly, and toten to" — 
=_ reſpecting it after wards ! | 
That Jeads ys t — of what was 
afterwards - done wich this pteket. "Mr: Gantt ſays, 
* that being Greched te deliver it t Colonel Rich» 


reer 


6G 3 ſo, 


i 5 Ard, ener 


cepted it under οπν]π·lon and with great relings 


wuerde of '2-{lrange ruler, hw. 


2 2 


telted''on chat alone) it might, perhaps, be hat ; 


Rn PI 


Ten Woo by the Plbtbitelfe lie, aol 
bw de 1.1 > AR ado gl 


Te and War nes did f. 

15 that he bacf —— hm 

gether, ben it Was NG 05 öbv Cuſte 

Ad "thought"? ae abort" it. uf Wat 2 
very delinquency attributed to th pe 

= 


Ing been pri rivy Hike ibs öl this packet 
particularly, 28 2 duty to belligerent 25 4 Bs 


d having it, on that account, inipofet 


de diſclofure, he a0 not Gifchole it, but d Wg WWE, 


trary, Hel, to have diſcharged 5 it WI Hid wülldh für 
It is quite impo file that he hould: reulꝶ diſchuge 


mind of fo wbndkable . circumſtance, 88; W 8 pl 
tendled, he 4, when tlie crutzer ce uftr was the 
evirit'conteniplated by him, and the- — ho de 
Rvered it to him, which could not; therefors; —— 
46 his recöllection, that there wre. 
on böard, delivered to an officer of . — 
Agde as" planter. Not is have Painted nürfun 
to the attention of the captors, aindunis to a frabdulem 
Uffiimitation of a fat, which, by the Law df Nations, 
Jie was botind to diſcloſe tb thofe who hüd & Nhe db 
*xaitiine; and poſſeſs themſelves of all pers on boa 
Al thit Mr. Sam ſtares Kirthetlis) that hi hug Bü, 
Vas found in the poſſeſſion of Mrinty;wheth kebdivwva 
to have been ignorant that there wa ſuch à packeth 
b6ard ;' but that Gentleman has beet exaitinet, arid 
tHerefore we ſhall fee, from his n de 
__ he gives of it hirnſelf."# ©! 5913162 lugs 
L in fit rake antes of the evidence of dle Maſter, 
bo wal ls privy'to — delivery; he ſpeaks ö 
4 wart of notofteth, & iht e ad re dt 
* days, by the order of the French Government 


of 


—— an NI 
che Hager cr ger, with 9g —— 


| being preſent, ough 
8 mane 11 is perk ken leber, 
t known. to. that there was 
on b. . Gan Nie be di then hk wv 
ſecret to, kim what. beca 


this important packet 
afterwards, when. che, 


thip was detained ? Every one 
mut be aware of the danger of having papers of hat 
deſcription.on hoard, as Mr.Gantt admus that he was. 

Muſt i It not aye, been A, matter of .inquiry,,chen 
awong them, What bad, become of this dangerous 
packet? And can we believe that Mr, ir 
entirely left out of ſuch à communication f. or that he 
3a; in effech ignorant, ot the tranſaction, whether he 
was preſent at: he delivery or not ? Ay 8 
is to he ren vag, in the ſitustion of ſecand 
ſupercargo. on, equal . in authority. with Me, 
Cent, as the: gapery Jeferibipg their ;autharity,. and 
de letter wentiguinge hein detention, import., That - 
Mr, Gantt: ſhayld nt communicate. tp him that. fe 
NA Wedel fab packets — qt it was for that 
czuſe they had been. detained, ic {9,much gut. of all 
ee n one can give a moment! credit ip 

it. He muſt, have; been equally ſtar Hed, with Ms 

Gantt, at the dętention, and equally ſolicitqus, and 

= entitled to know _ 175 ig od neo; 
et now ſee. Nhat n finen gipef © 
bis part H trenſaQion, on, | 1 Fe 
h (hers repreſenged to have depoſed, that the packet 
aa fτνονν turn dt Ar of; * 


9 


err S : 


40 
10 


O ne 
h 1678 


> & ot 


— dy Arden bisch lud 
2 panty ff Hate ds waa pt: Prein 
7 the Bevery, becauſe. 5 was arr Weds) vet N 
hut frora;the Coma r! Bagh, 
ee ier it bers, an affect, in re ainniobe TOW. 
Majarand pet ter he SE und Wigh the; gd 
| or oof ahe idznd. Live no. waterial SW fh 
d counts denayle;y,,gulivery- by 4 iſubardipuyof 
Beer of he Governjieſt. wight not Acc, 
+enfiljered as. a. de very by rde G denon Mel, 
\ithbut che neceſſity of A perſana interview HN 
Minen then ſtates, „ thad the, packet! heel 
to Colonel Rib mond, and that . 
mende removal from the Atalanta te ther Axe 
Hellred Mr. Meintn to take: poſſeſſion f ml u 
It tea, Which he did, end tack - R Wich hit en 
dard the 8 Edviird, Hughes, Mhgre, uin ih 
Heing opened, the ſald packet was found. dn. 
cealed. under the tea, of Which, he; was co N. 
norant undll the Laid cheſt was found,, mer hatin 
bet informed thereof by the ſaid-Colovel RAe 
The eſfock of this veprefetitation chef le to Hey, 
| Hana fraud ad been practiſed upon hum 
Solanel Richmana, deeply affecting the ibkereſte 
his employers. I de rt pereeive that he War del 
kncRion, in any. munter, the! anxicty. which Gr 
ptgffed about the bog of tea; 8 
that N. vas, in itcelf, a circhmſtanie af flit 
fine that: it ſhould. he an object . 
es gihcer, of Celonel Rirbinjai's rau, fe N 
{pecial:patiner, 8 parcel of tea of about: 1.5]he; We 
Which cquld;mot, for a. moment, He cfup hald N 
ee than. perftUly. * ma — 
_ goilt91qas though 


4 


—— th oifdihpbt wy ———— 


an ge point: of 6 


Aft t Navy; er of a privater neee 
—— ſth @ Perfen, ab it 4 trifle or this k, 
Hung 4 ink, ve: give elfe Fabubrurx ue, 
W Wohne Put Mr. Mein en Mis Rüard; fre 
MffeAlly if it was in the kmwerildge of the individuel, 
ne deen, that's packet of importanre hl 
ben dellvered to thi very getittettiin;'in the manner 
ove deſeribsd. Thb argument i a'litHe wenkendd, 
inderd, dy what'hay been finde ſtated in the uffldtvdt 
of Mr. Meinm in which he denied any knowledge of 
the dativery'of the packet; if I underſtand um rigut, 
uber to Uuntt dr i afterwards dy Cant to Colonel 
Rieb mond. But this, 1 think, is utterly: Incredible, 
That after having bien detathied |/evera/ day, for WIe 
unknown cnuſe, Which turned out, upon firſt! e. 
planation, te“ be the delivery of à packet, it ſhieula 
be receed by his enleague, uud yet be kept a Teeret 
from hith, at ttie time; and again during the rojagh, 
when' it "betame"an bh St of attention ori falling th 

wände Pune Hie, is, what 1 muſt proc 
to be out of the compal of all rational bell 


„ There is, befidse 4 letter on board, n dads 


that the fact voulJ not de fo. It is a letter addreſſed to 
dim by Mr. Gaar after the diſcloſure, exprefling his 
4urprige to hear, iat tire diſpatebes which were Yoroeld 
#pou us by ab Government of the Ie of Frante; tad 
doen found in bis -poſſeffion.” This is not «He lan- 
Huge to be uſsd te a un \ignorarit-of the fact; t 
evidently implied &-nturgat privity- und Knowledge ih 
the parties; otheruiſe the writer would hayCupologired 
Jor his own Yeparate act, and fer diſſembling with 


tv. N — 


CASES DRESAGHAD 35 n 


axpricſaen, altogether incompatible with Wer ac 
en ignorance) of My. Meinen 5: and I muſt Again gepen 
Meck en. that laſſertion of. Mr. Meinen $9; be, Wee 
exqdit, it being cleat, that the, detepziqn at, e 
Tante wes wider this r 1 
Richmond, is to be credited, it was, e 0 
poſe .of F# —— for,detainingthe ſp 
89: PBAthat head, 18 
is pleaſed to,reprelent; is 


* 
| — nothing þuz inſjgnificant;papsrs.relajing to 


ano 


r. which > he 

Bis on perfopal; concerns ;, and his Ratement, ghtthe 
real cauſe of the detention isgthat itwas,to acgammadate 
him with. a paſſage to, Europe, for which he I 
quite, readyy.,;Agcording 40 this account, the:packet 
38, That which would be .oltenſtatioully.. and df 
ſtriopſy,þeld ont to, he aller, and, ypereargors 
2 fuch a pretence, gags uit Al 2 
> There. is another letter: gitten by Mr. Mein 
From, .ag;; hoazd the r Edvard. gr 

; liſt of, things. left behind on board the Arg 
he wiſhed ta -haye. e ale 

Perceive, is mentioned 0 ih 10 ecubar ſolicit 7777 
"NE box, Which, way an) 59 PLAT M04. F 
wiſh to have in aj poſe on, Oh 1 r, Iman 


obſerve, that it is an (dre, Wein LION, 0 A another 


Gd \d | 4 100 


Letter, in which this eman endeavours to en 
rate  hithſelf to Cap K, Ratjey,” from che ket att 
that it could not be con 

dered as. being i in his poſſeſſion, ſince he. vag himſelf 
in the power and the poſſeſſion of- the captors... Ther 
is alſo, on this point, an uffidavit of Mri Flemingz a 
"was an offer on board* the Sin Edeard H wy 
ſon without any, intereſt' Tn the ; queſt ay 1 as 


and whole credit is Jherhapo © UW h/ 


1 
40 
7 


e renn 


PRES eee 


mont ober erabamxT ur- 


152 \ 
Kit HoudC, of on üny other (e). f ds eredtky ür ww 


his teftimony is put in competition with that of che an 
bther perſon, who denies the ſubſtance of the affidavit; Mort i, 


dut who' is at lat in the ſituation of u perſon apo 
logizing, rertaing, and exculpating bunch, it isi 
ble, I think, to doudt on which ſide the preference 

s due aud not 46 cotictude, that the anxiety exprefſed 
was on account of this box, (agreeable to the repreſen. 
tation given by Mr. Flening), and with reference to * 
contents which were actually found there. 
There is alſo another paper, which has not "wy 
rafted much! obſervatian, ' but which is, I. think, 
material, as enabling the Court to judge a little of the 


 andut?” of Mr. Meinen on this occaſion; and it is 
always of great importance to ſee whar is the condud 


of perſons charged with the poſſeſſion of that which 
would fix guilt upon them. In the firſt place, what 
may we ſupp6ſe would'be the natural behaviour of a 
perſon Having s noxious packet of this kind palined 
upon him 1 inſtant edulfition of reſentment and 
indignation 3 ; an eager promptitude to exculpate him 
KI, and to diſelofe all the eireumſtances Which mighe 
prove his O. innodence, and caſt the reproach. oh 


thoſe to whom! it juſtly delonged. On the other ſide, 


what would bs the behaviour of a perſon conſcious of 


delinquency Pligg, delay, heſitation, and reflec- f 


r 


' he replied that he he, yas agitated z that he had ſome 
5 cheſt, which be would not ſhew to any perſon 1 the 
of the Admirgty,” This way' epuiradifie by Mir Mel einen. | 
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WC Mr. Flmjng's alfidayit. Ran) a on the day when the 


order was given fot ſearching the baggage, which 'was to be done 


after dinner, Mr. Meme wis wuch agitated at dinner time, and 
could not eat; that he remarked upon it to Mr. Meinen, and thet 
omething in 2 


tion, 


— 


: 8 


A 
— 


- 4 Fact the moment my bag aggage was 2 


"OABES vueriachind"inoAE 


Yoo ne rd one 
utti rged® uport him by the difoo 
tele Are atral tefts" of bonduft, it will ae 
dem them; like were Mf. Mines rral 

en3this betafion- The paper to whith 1 a iT 
Wetter, öf HARE a e Zap! * 

ys Het the” diſcovery," in en Ah 


kked for an opportunity; of” Cn fe to” yo Front 
which I have not found. When . ich niche vir; 
Jeaving tte Aralunta he gave c thi Aber, queſt. 
zug me to take cate of it, and FHuFn' it 1% b no 
rival} hie i not very ednfiſterit with" the ACeetit 
Which he gives elſewhere; when he ys Me w tb 
forward it to u particular houſe at Hamburg h, RD 
Julpecimg it could contain the papers ach Fol 
mund, panticularly as Captain Klein had refuſed to 
take ary pupers at the Ile of Frunce; I tock dit u 
my care, but not in my poſſeſten, for TH uu 
4h8 priſon of Captain Baden ef re Argd. Wen 
eume Un beat your ſhip, I did not bring W id, 


an f 1 had Known that it contained political Paps, 


1-ſhould have left ie in the hands: of the petiſor/>why 
ge it me??? Then mafle the deſeription CI ths 
perſon gives of « man who had trested him Wich dd 
26ſt ſeandalsus 4iſhoneſty, and when me haf jill 
detected him; I ſay, with the moſt ſcandalous diſt 


neſty, for it is impoſſible: to conceive a greater injury 


to be done to any man, chan to palm upon fim 
cuſtody of papers, which endangered the ſtiip, ouca 
orthoth, to the poſſ ble extent of the emire ſfaituꝶ 
prapeny, of io large an amount cο mitte toe 
Of ſucha perſon Mr. fenen writes notwithſtndtttt. 
ee this letter, f whe; due bye 


5 @ gen. 


| yourſelf,” Why ſo? Could an innocent man have any 


IIe 


rt S, xs. 
armee Et rs Eherdlsanother 


I gen hugh ds, org fluch oute g a8 40 Mr Nl 
6 gh 5% Knen nothing ofjit.” That is pul 
g. an 15 paper, Vhiah 
i ihe leder; wh web was. actually A ene might 
natu-ally occur to, him thai it would be inconvenięnt, 
if they. who were abſent on board the other ſhip 
ſhould have told a contrary tale, He. then goes on:; 
did not mention this before, becauſe I did not : 


wiſh it to be known by the crew, or by any. body. but 


wiſh that the crew and all the warld ſhould not be 
acquainted with, his innocence? On the contrary, it 


the very diſcloſure, which .he would moſt, eagerly 


have deſired. If a, fair; man, he mult have the com. 
mon deſire to exonerate himſelf from the offences: 
which had become public, and to make bis vindication 
& notorious as the charge. This letter convinces me. 
boking ta what we mut ſuppoſe would be the natural; 
conduct of an innocent man under ſych circumſtances 
that. he was, in fac, fully apprized, but that the ew- 
cule olfered was not ready at the moment, tilllit was 
framed, upon deliberation and refleftian. It is ĩmpoſ- 
fible to read, this latter without being convinced, that; 
there is not. one particle, in it to which any man can 
give credit, as containing 5 real ſentiments of the. 
Wer, „ob oe dom tat de mid boeh 
On theſe grounds, extending co ihe facts ofa 
delivery to Ganser, of a delivery from him to Niebo 
wind, and ſinally from Ricbnund to Mamen, I dtel 
myſelf bound to pronounce, that bene ioerr papr 
teeeived on bord: ar public diſpatches; and knowingly; 
by: thoſe who are the agents of che proprietors; that 
dete affitiarics dre uneriy anworeky: of NA: and 


ry 
— 


ee 


— 
appears, 40 Pe but. the draſt 


. (TASES DETERMINED IN (THE: 
. | thitahs fact of a fraudulens,concealment and ſuppr- 
dm ie maſt ſatisfactority demoanſtrated· . e29D09V 1210 
* 9 The queſtion then is, what; ave: (theo legal 
„ quences attarhing on ſuth-a criminal cac l/ fer that it 
>  dscriminaband moſt noxious in ſcarcaly weivieds;-What 
| might berthe conſequences of a;;/iriple;triniatifſion.gf 

-. - difpatches, I am not called upon by the nteſf I 

the preſeut caſe to decide, becauſe; have; already 

pronounced this to be a fraudulond kaſe. f hate 

fimple carrying of diſpatches, betwieen:the;:;eolopigs 
and the mother country of the enemgs vis eier 
highly injurious to the other Belligerent ei is, oft 
obvious. In the preſent ſtate of the world innthe 
hoſtilities of European powers, it is an object of great 
importance to preſerve the connection between the 
mother country and her colonies ; and tapinterypt 

chat connection, on the part of the other Baiern, 

s one of the moſt energetic operations.of wars Ie 
importance of keeping up that .conneQigns; for-he 
concentration of troops, and far ;yaripus. militany,pur- 

- poſes, is manifeſt; and I may adde for, fes Mf f 
Anil aſfitance alſo; and ſupport, becauſe. fg infifign 

| of. civil. diſtreſs, for the purpoſe; of compelling ar 
dender, forms no ingonſiderdble part ache bj 
of war. It is not to be e ee that the 

8 kmportance gf 7 5 een en Fabre 81 J,fP 

9 ' the civil wants of the th wp ig \ he , 5770 

"1p. ſoy a, military gengevey z, becauſe, the. « 


compelling 2. ſurrender bring 500 125 
- whatever,is conducive rio Re Ws 


ſidered, in the contemp ation of law, as afly 5 
-hoſtiigy, although pee producgd by 5 . 


(ll 5. 5 * if How is 80 18 9 I 
| _ Put . 1 . 
05 _— 4451 Ry, kept Pa of 8858 7 Dea 000 9 8 5 
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At 
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N dere th 
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dr by packets in the dee üb dle abn. 


intervenes, and the other Beliigerentpreviile:to:ime-., — 
rupt that- communication, anyrperſon ſtepping m to n 


. —— = 
fact, plade umſeif in the -ſervice of the enem yiſtate, 


undd is juſtiy £0) be code red in that character. Mor 


kt it be luppoled, that it is an uct of light and! caſdal 


indefinite, infinitely beyond che effect of any dontra- 
band that can be eo el. The carrying of terer 
three 


may be conveyed the enrire plan of a campaign, that 


may defeat all the projects of the other Belligerent 8 
in that!: quarter of the world© It is true, as itte has 


deen ſaid} chat one bal might take off à Charles 


the XIIch, and migdt prodüce che moſt diſaſtrous 
effects in A bapeigr z uf that is 4 conſequenee ſo 
remote ard accidental, that in the contemplation of 
bumam events, it i8 a fort of exvaneſcent quantity of 
"which" uo dete fs taken; arid the practice his been 


tchrdingh, Wh kin in benfdefable quantities” only 
that the öffende of cohträband is contemplated; The 
dae of- Ahſpatelles is very different; it is impoſſible 
da lich 2 letter 16/66 fit a le, as nor to be capable 
al roducing the moſt imp: portant conlec uences in the 
ung | my 2 i, 
eka of © Rey) It is à ſervice therefore 
which! -if ittibobr Us k ll can only be con- 
oh& Chutae 
ad hi oſtile 2 natare; * iO 100 Watts MG) aJ $13 +423; 


a 2 2441 
15 been l eld m ee FF | 


me fore on this principle 


; the Coy 115 


pivilege! of an / oſtenſſble neutral characters; dars, in 


mupbrtance. The conſequence of fath A ſervice de 


cargdes eff ſtores is neceſſariby an aſfiſtance ef la 
limited nature; but in«the' tranſmiſſion of diſpatehes 


5445 än zee the maſt noxious 


u, 5 5 Tis yy condemned; W 2 Org 
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(3) Lords, 
azd April _ 


admitted, that no ſuch paper was an. ard. T 


me Hal ndicg; chat it was, AI 


fr. the purpoſe of ſupplying France and; the. Free 


en * I 


thas gaſes to bediſtinguiſhed ?_ 
— 8 mk 6 of diſpuebes, nM KT 


th $99, of the principle. 
2 it e an ads Ms gur in 


R; CAP A camig 
backwards and farwardi, in two ſeparate, ſtances, 
um the Havannah 10 Truxille, and bak: again, 
Buc..can-theſe.; circumſtancea make any Jiberence } 
The excluſion being taken ff, that trade, Good upan 
the common footing 5 and if the. garrxing of the 
eiginal diſpatches is no offence, will the,circumſtance 
af being made. the vchiele of carrying. Be ppl 0 
| thoſe diſpatches make it ? „ „Aton 5 57 105 
Ihe caſe of theSaly(a), Grifichs, has heen r ee 
a8 ane in which this principle was not applied, at. the 
commencement of the late war; but there the diſpatches 
were not refarable to the operations of war, gr. even. 
to the exiſtence of war. The veſſel bad Gailed before the 
knowledge of hoſtilities; and the. dilpatches vun 
altogether of a commercial nature, from be Frend 
Miniſter in America, relating to. a contra. for, flour, 


which had been made (wholly .unconpetted with. de 


war, and prior to the ex pectation of ſuch an event), 


colanies in the Meß Indies, in a year of great; ſeargity 

The Hens (), Ferrier, is. another caſe, which by 
been mentioned, as an inſtance in which dhe Sue 
Court paſſed over an imp rian of this kind, without 


ſuffering it to hſtrußt the ſentence ef Wien 


which as finally decreed. But in that gaſp, it 


» merely a2 receipt, appearing W have fort Een 
ber 2 1 ny: 7 7 


— 
. 


burt belbw pod che pont did not think it neceſſary 


reer r 


b odr BO Mi AR 1 
ede Mut fer fl 25 aaa de 8a Uf 
. 5 M : nx fer ho due — bb Anker. 
t 


afpucd,” that the Packet fitehr Bot Hd 
ib e d ky nd ti *th: i it Wight ME cafbltend | 
in he” reg Ee VE "tvs dende bY fois other Ane. 


4 0 ZE Near * cle dere ſevetal kying 4 
Nitorla Nthe fue: ie The Miſe came befbre Bo: 
Cot SF Appen Trot the ViI-Admiiralty CBürt 3 


te Che 6 fat. and te Süf'erof Court àctedt 


of the preltläißtſdnz chat the Cont befoww Had made 
be ec be l an Fin een Ks e er 
point,” ThYppSitProceeded'on” other groin and 
therefore the queſtion did not Rirly preſefit HEE aud“ 
be Edürt F Kppen, adopting the Lofkclü ett cr the „ 8 


1 direct fart Inhiilfy th be Th ſtirred por this fact, 
when the citife kaffe 01146 be heard) and when He 
pon Mm veflibatinght was gone by. The effect BE _ 

of fliat debiſteꝶ therefbreg has nb nn e 
pteſent queſtion? 071169 ai ei e eee 

In the Trend Sh (d); it ately the lame fact Er 0% 5th og 
inllentaNy Berdte" As Court; the queſtion of law was 5. 
avoided; 48 #48! alſd that of contraband, by the cir- 
cümſtancæ; that Befort theTeiZiire, the Caps of Gord" 
Hy „he, to which port the veſſel ver going,” had ceaſed a 
to be a toon "of "the Gel ak had Waden! an „ 
Eng liſb ſertleinent. | 2 

In the L i/#ttt, Prierſen(a) lch had h Denk 00 5th May, 
packet in'the Daiifh mail- bag, the veſſel was captured 57 
o the returned voyage, and then alſo a paper of this” 
deſeription was produced” by a*woman,' WhO Had {6- 
dlereditect cherſelb, by the manner in which ſhe ap- 
peated to have Added, being the perſog EE thats 
en the papers 3 8 
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CASES DEVE cue b. [THE 


maſter; (who had conducted. himſelf e Aden ahl 
had exerted his utmoſt. inſluence and authority 40 
prevent any papers from being put on board), that 
the Court repudiated , her evidence alwgether, and 
refuſed, to act upon it in a caſe of that deſeription- 

And all, .theſe .cafes the principle was uniformly 
allerted, alihough the circumſtances, under Which the 


fact appeared, did not lead the Court to conſider it 


with that particularity, which the nature of the preſent 
caſe requires. Unleſs, therefore, it can be ſaid, that 
there muſt be a plurality of offences to, conſtitute the 
delinquency, it has already been laid down by the 
Superior Court, in the Conſtitution, that the fraudulent 


carrying the diſpatches of the enemy is a criminal act, | 


Your will lead to condemnation. Under the autho- 
of that deciſion then I am, warranted to hold, 
chat! it ĩs an a& which will, affect the, vehjcle, {without 
any fear of 1 incurring the i imputation, high is ſome- 


140d (x) times ſtrangely caſt upon this Court, that I; is guilty 


of interpolations i in the laws of nations. If the Court 


took upon itſelf to, allume principles, ins, themſelves 


novel, it might juſtly incur ſuch an imputation z but 
to apply eſtabliſhed principles, to nei gaſes cannot 
ſurely be ſo, conſidered; | All law. is ,reſalvable/irito 
general principles: The caſes which} may atiſe under 
new combinations of circumſtances, leading to an 
extended application of principles, ancient and recog 
nized, by juſt corollaries, may be infinite 3 but 0 
long as the continuity of the original and eſtabliſhed 
Principles is preſerved pure and unbroken, the pra- 
tice is not new, nor is it. juſtly: chargeable-yrith 
being an innovation on the ancient law ;- when, in 
fact, the Court does nothing more than apply old 
eri to new eee If, therefore, the 
ee 


4 
„ 
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deciſion, which the Court his to pronounce „„ 
this caſe, ſtood on principle alone, I ſhould feel no 
ſeruple in reſting it on the juſt and fair application of ways . 
the ancient law. But the fact is, that I have the | 
direct authority of the Superior Court for pronouncing, 
chat the carrying the diſpatches of the enemy, brings 
on the confiſcation of the vehicle ſo employec. 

It is ſaid,” that this is more than is done even int 
caſes of contraband; and it is true, with refpe& to 
the very lenient piace of this country, which, in 
this matter recedes very much from the corred prin- 
ciple of the law of nations, which authorizes the 
penalty of confiſcation. This is rightly ſtated, by 
Bynckerſhoek, to depend on this fact, whether the 
contraband is taken on board with the actual or 
preſumed knowledge of the owner—l ſay preſumed 
knowledge, becauſe the knowledge of the maſter i is, 
in law, he knowledge of the owner; © | ſeiverit, 
iſe eft in tdolo,' et  navis publicabitur (a). This (a) Bynker. I P. | 
Country, which, however much its practice may 1 "ab | 
de miſrepreſetited by foreign writers, and ſometimes 
by our own, has always adminiſtered the law of na· 
tions with lenity, adopts a more indulgent rule, 
inflicting on the ſhip- only a forfeiture of freight in 
ordinary eaſes of contraband. But the offence of 
carrying diſpatches is, it has been obſerved, greater. 
To talk of the confülcation of the noxious article, 
the diſpatcher, which conſtitutes the penalty in con- 
traband, would be ridiculous. There would be #9 
freight dependent on it, and therefore the ſame pre- 
ciſe penalty cannot, in the nature of things, be applied. 
It becomes abſolutely neceſſary, as well as juſt, to 
relort to ſome other meaſure of confiſcation, which 
can 1 no 0 ver than that of the vehicle. N72 
SS Then 
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| CASES DETERMINED, Iv THE, 
Then comes the other queſtion, whether the 
8 is not alſo to be extended further, to the 


cargo, being the property of the fame proprietors— 


not merely ob continentiam delicti, but likewiſe becauſs 
the repreſentatives of the owners of the. cargo, are 


directly involved in the knowledge and conduct of 
this guilty tranſaction? On the circumſtances of the 
preſent caſe I have. to oblerve, that the offence is 

much the act of thoſe who are the conſtituted agents 
of the cargo, as of the maſter, who is the agent of 


the ſhip, The general rule of law is, that where a 
party has been guilty of an interpoſition in the war, 


and is taken in delicto, he is not entitled to the aid of 
the Court, to obtain the reſtitution of any part of his 
property involved in the ſame tranſaction. It is ſaid, 
that the term * interpoſition in the war“ is a very 
general term, and not to be looſeſy applied. I am of 
opinion, that this is an aggravated. caſe of aQive 
interpoſition in the ſervice of the, enemy, concerted 
and continued in fraud, and marked with every ſpecies: 
of malignant conduct. In ſuch a cafe I feel myſelf 
bound, not only by the general rule, eb continentlam 
delifti, but by the direct participation of guilt in the 
agents of the cargo. Their own immediate conduct 
not only excludes all favourable diſtinction, but 
makes them pre-eminently the object of juſt putiifh. 
ment. The concluſion therefore is, that I muſt pro- 


nounce the ſhip and cargo ſubje& to condemnation. 


The Court obſerved afterwards ; — I vill men- 
tion, though it is a circumſtance of no-great-conſe- 
quence, that I have ſeen the diſpatches in this caſe, 
and that they are of a noxious nature, ſtating the 


ſtrength of the different regiments, &c. and . 
particulars entirely military. 
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THE CAROLINE, Doan, Maſter, . 5 1 it, 
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His was a caſe of the ſame general claſs (a) as the Diſpeteles on 
da neut 


preceding, on the queſtion of di iſpatches, found ſhips — going 


on board of an American ſhip, which had been cap- baff. dor af the 

f Enemy' State 

| tured — in the 

$44.99 13 | " Neutrel Stare. 

— nnn ery * Diſtinction from 

K Nn * ine preceding 
cale, &c, 


1 


(a) Other cafes that have occurred on the queſtion of diſ- 
patches, are The  Conflantia, Holbec (b), a Danjſo ſhip, taken [22] 3 
on a voyage from the %% of France to Copenhagen, having on ä 
board a packet, which was to be delivered to the French ambaſ- 


| ladorat Copenhagen, to be by him forwarded to the departments 


of Government in France, Hoſtilities with Denmark having 3 in. 
tervened, the claims of the Duniſb proprietor could not be given, 
The caſe was argued only, with reſpect to #he intergſ in the prize, 
between the Crown and the captors and therefore no ſpecial ex- 
planations were offered on the part of the maſter. The Court 
obſerved, upon the evidence, that the maſter appeared to have 
taken charge of this packet knowingly j and though there did not 
appear to Live been any fraudulent concealmen!, he had been in 
the cuſtody of a BritiÞ frigate Iſtaen duys wi. hout making any 
diſcloſure of the fat z that he was part owner of the veſſel and 
of the cargo, and had been entruſted with the management of 
the expedition, as agent, by his copartner ; that the caſe, there · 
fore, muſt follow the courſe of the Atalanta, independent of the 
breaking out of Danj/b hoſtilities, on which 'only the claim of the 
Crown was founded. That the Captors were entitled to the 
condemnation of the ſhip and cargo, "1 
The Suſan (c), an American veſſel, captured on a veyage (97 rt A, 
- 34 to New York, having on board a packet, ad- * 
dreſſed to the Prefect of the Ie of France (of which it did 
not appear that it contained more than a letter, providing for 
the payment of that oflicer's ſalary), The maſter had made 
U U 3 a 
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that the pagket was deliyered, to biw 854 = e lere ee a 


containing old newſpapers and ſome ſhaw g, i e bs, 2 


merchant at New York. The inſignificance of uch a a communi- 


| cation, and! its want of connection with the peliticalibjedts vf the 
© war, were infiſtg upon. But The Court overrultd that diftinetion, 


© under, obſervatigns ſimilar” to thoſe above Rated; and oll lbe 


* plea of i ignorance obſerved, that without ſaying EE be the 
effect of an "extreme caſe of impoſition yrattifvd ond Heutal taſter, 


notwithſtanding the utmoſt” exertions bf catticif ald ' good faith 


ak 


N. 8 


ww 


| on his part, it wult” be taken to be the "general ul, tat à müller 
is not at lherty to aver his icnorance, but thti if he 18 made the 


f ; victim, of, 1 impoſition, prafliſed on Rim þy Vis 9 5 Agent, ot by 


„ the e ment of the enemy, he mult ſee 170 roclkeſt ug 


= 4 1 7 5 hat in | this inſtance Lhe maſter di tot 95 5 „even om 
2 | e account, to bave uſed any « caut 10h t m hjmlelf of 


* the nature of. the papers ; ; thay” with reſpect to the dif{l6fure, 


although. the papers were not ſo kept, as to " impheate © him in 


ass CM oy WP 


be charge of a fraudulent, concealment, dhey ere not pr . 
to the ca tors as they ought. to. have en. 5 bat ha It 
peared, t that caſes of this defcription were multip ying ſo SH, as 
10 have produced four inſtances, of, neutral . 8 

ſelves it in this manner lubſervrent | to the pu! holes of the « 7550 


2 within the preſent ſitting, it was \eceſlary to 5 e kn gown, that 


( 7 * v, 


5 it e be conſidered as a proof of 1 1 Papers of this 


cription, being on board, v were, not 1 7 51 Y volunt 25> In the 
firſt inftance,—In this caſe, the © hip wok denn bt the 


Ov * cas — TEE. 


cargo was. religred,. and, even that,” BAY, by el longing .to [the gen 

K be hip, an it did nog appear thay, e maſter had pm 

. Hointed, agent for the cargo. But i) 783 9 7 yer that che 
Ge ou ob 


maſter mi ;ht t be allo his riyate's adven ur 
* ferve, "thay; this, v was a x deſerjption o of cuſes i in, 55 in- 
dulgence "df the Court, i in that felpess, end, 5 0 Sn 

hat it was an offence originating thickly in the miſcondy 
'-' eulpable negligence of the maſlet, aud that whillt he was > 
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In this caſe the diſpatches were theſe of the French ** 
Miniſter, and the Trench Conſul, in Anterica; going mene 
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8 * 
. | to the Depiirtitjehes'of Gbhetnitienit in France.! 3 
| "1 I . 
ing thus ; ealpab A cd — with reſpe& to hs property of 
8 his owner, it co d not be expected that he himſelf ſhould efeape 
ag ; with i impunit , a far as Nis own eier in d 190 8 - 


was concerne 
Allo the. 4 of. the, & Hope,” 4 5 ©, an _ yell, (a) gth April, 

captured on a voyage from Bourdeaus to New Yo ork, having 1508, 

on board various diſpatches, ta the officers of government in 

the F. ench Wet India iflands and the Iſle of France. There was 
allo ou board a military officer of rank, aid du 6 mp to Geer. 
Villaret, hq had lately come from Martinique, and was return - 

ing to that iſland, and who had been ſhipped in the charaQer « of a 
| merchant's clerk, going to ſettle ſome outſtanding accounts in 
New York. The maſter made an affidavit, proteſting his 4gno- 
rance, and ſtating, , « that, in anſwer to-a requeſt made to him, he 
had refuſed, publicly, i in the coffee houſe at Bourdegus, to take 
F any publie papers z, that the papers in queſtion were brou ght on 
| board in the officer's J bag ggage, and had been ſtowed a away in t 
' hold for want of room in the cabin aſſigned to- him. The v vera- 
city of this account was contradicted by a ſhipping” paper on 


board, from the e euſtam houſe at Bourdeaux, which deſcribed this 

trunk. ce as font, 0% board 0 originally with a direction, that it ſhould 

be flowed in the hold,” re Court obſerved again, that the 

general rule muſt be held ſtrong againſt the averment of; Ignorance 2 
| that the circumſtances of the preſent caſe did not even approach 

to a caſe of that kind; That it was ſcarcely credible, that the 

maſter could have been deceived with reſpect to the character of a 

military officer of high rank, ſo as to be impoſed upon by the di- 

guiſe of a merchant! s clerk, which he had pretended to aſſume z 

that he was further diſcredited, by the repreſentation which he 

bad attempted to impoſe upon the Court, reſpeRing the manner 

in which the trunk was concealed. The Court condemned te 

ſhip, but. reſtored the cargo, though the property of the owner, 

as the maſter did not appear to have been appointed ſypers 

cargo, or ha with regard to the cargo, 
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Ahe base was argund by the "King'v\ Aduscate and 
Laurence on the part of tlie captors;i'on the ground 
of diſpatches, prior to cha caſe of the \Atalagtay and 
by Arnald and Jenner on the part of the elhimant: 
It was afterwards argued a ſecond time, of the effect 
of a diſtinction ariſing from the circuniſtances of the 
diſpatches being in a courſe of conveyance not from the 
colonies of the enemy, but from a State in amity, and” 


froin the public Embaſſador of the Enemy, e 


in that State, to his own Government ane qint 50 
2 en e lee 
Jupcuzvr. 10 te gt ler 

ä Sir . Scott, —This is the caſe of * which was 
eaptured, having on board diſpatches from tlie Mi. 
niſter and Conſul of France, in the United Seater, id 
the Government of France. The Court has before 
had repeated occaſion to expreſs its opinion; that the 
carrying the diſpatches of the enemy from the eolo- 
nies: to the mother country, is a criminal 'interpoſiy ' 
flon in the war that will lead to ee e 
In this caſe a diſtinction was taken, very briefly © 
in the original argument, which, J confeſs, ſttuck 
me very forcibly at the moment, that carrying te 


diſpatches of an Embaſſador, ſituated in à neutral 


country, did not fall within the reaſoning on Which 


the general principle is founded; and I cannot e 


ſay, that the further argument which I have heard on 

that point, and my own conſideration of the ſubſect, 
have but confirmed the impreſſion, uhich I then 
received, of the ſolidity of this diſtinction:— That 


the carrying the diſpatches between the mother 
country and her colonies is criminal, can hardly” 


be '-doubted ;- and I have never heard of a claim 


part 
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part of. any-mition,.. ar-by, any individual. On the 
contrary, the artifices ef elandeſtinity and conceal- 
ment, with wluch ſuch acts have always been a0 - 

panied, ſtrongly betray the opinion an eng e 
dual themſelves entertain of the right. 
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It has been aſked, what are diſpatches? to o which, 0 


3 Auel 1, 


1 


I think, this anſwer may ſafely be returned; that they 


are all official commumications of official perſons, on 


the public affairs. of the government. The compa- 


rative importance of the particular papers is imma 


terial, ſince the Court will not conſtruct a ſcale of 
relative importance, which, in fact, it has not the 
means of doing, with any degree of accuracy, or 


with; ſatisfaction to itſelf: it is ſufficient, that 'they - 
relate ta the public | buſineſs: of the enemy, be it 
great or ſmall, It is the right of the Belligerent 


to intercept and gut off all communication between 
the enemy and his ſettlements, and, to the utmoſt 
of his poxar, ta harraſs and diſturb this connection, 
which it i one of the declared objects of the 


ambition of the Enemy to preſerve. It is not to 
be ſaid, therefore, that this or that letter is of 
ſmall moment; the true criterion will be, is it on 
the public buſineſs. of the ſtate, and paſſing betwern 


public perſons fog the public ſervice ? That is the 


queſtion. If individuals take papers, coming from 


official perſons, and addreſſed to perſons in autho- 


rity, and they turn out to be mere private letters, 


as may ſometimes happen in the various relations 


of life, it will be well far them, and they will have 


the benefit of ſa fortunate an event, Rut if the 


papers ſa taken relate to public concerns, be they 
great or ſmall, civil or military, the. Court will not 


Pit 25 "nd aden their relative W 
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© ElForms, 11 Tor en what gr N ee io 1 = ſuch 
0022, an eſtimate. wich any accuracy? What, APPears final, 


e, in.werds, or what may, perhaps, 
. guiſed, may relate to Objects of pi eee 
1252 only. to 7 and of which the Cour 
no means of judgi The Co 1 
Will not take Kao l the. i Ge of forming 
| ſuch a ſcale, but will, look only to the fact, -Whe- 
ther the caſe falls within the general Fg or 
not. | 
+ 22 The. dreumſtances of this preſent 31 an 
do not bring it within the range of theſe con- 
_ fiderations, becauſe it is not a caſe of diſpatches 
E coming from any part of Ng enemy's territory, 
; Whoſe cpmmerce and communications, of every kind 
" the other Belligerent bas a right to. 1. 
1 are diſpatches from perſons who are, in a 
peculiar manner, the favourite objects of. 7 8 pro- 
tection of the law of nations, Embaſſadors,, 175 
- in a neutral country, for the purpoſe of 
ſerving the relations of amity between. that Rate 0 


His own government. 


On theſe grounds a very 1 mater] ain eden ariſe 
8 4 reſpect to the right of furniſhing. the conyey- 
A - ance. The former caſes were. caſes of neutral. ſhips, 
carrying the enemy's diſpatches, from his colonies to 
the mother country. In all ſuch caſes you have a 
night to conclude, that the effect of thoſe diſpatches 
is hoſtile to yourſelf, becauſe they muſt, pas 8 
the ſecurity of the enemy's poſſeſſions, and 0 
maintenance of a communication between them; 


vou have a right to deſtroy theſe poſſeſſions and that at 
communication; and it is a legal a& of. hoſtility, ſo 
n But the neutral country has a right 49 pies 


itt} 


ch 
ll, 
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LY Hh EP: ADMIRALTY, 


"Its relations with” tlie daety, and you” * t lj. 
| berty to'cnchide; that any cottimunication betten _.< . 


gli agaitiſt ou. The enemy may have his hoſ- 
tile projects to be attempted with the neutral ſtate; 


but your reliance is on the int egrity of That Neutral 


State, that It will not favout nor participate in ſuch 


deſigns, but as far as Its own councils and actions 
are concerned, will oppoſe them. And if there 
ſhould be private reaſon to ſuppoſe, that this con- 
fidence in the good faith of the neutral ſtate has a 


doubtful foundatlon, That is matter for the caution 


of the Government, to be cooufteraed by Juſt mea. 


ſures of preventive policy, but is no round, on 


5 which this Court Ga 155 


carrier has violated his 


ounce, that th neutral 
by bearing diſpatches, 


which, as far as he can 150, may be preſumed to 


be of an innocent nature, and in the maintenance” of 


"A pacific. Connection. One material ground, there- 


fore, is wanting, on which the judgment of che 
Court proceeded | in the former caſes.” Another dif. 
tinction ariſes, from the charadter öf the perſon, who 


"is eniployed" in the orreſpondente, He is not an exe. 


cutive officer of the Government, acting fimply in the 


the plirpoſe of ſuppo 


conduct of Its "own affairs within its own tertito- 
ries, but an Embaſſador reſi dent in a neutral State, for 


porting ar an Harrer relation wich 


75 a js 
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y hav bels ore ſaid; that Lene, ache the 
functions of Eimbalfadofs, are, in a peculiar maflner, 


| _ obj ects of the prote ection and favour of the law of nz na- 
; an Thee limits that are alligned to the operations 


of war againſt them, by Varte, And other writers upon 


" thoſe! abe, "ate 8 


„ thit you 


may exerciſe "IO right 
Q 


556 


them can Sirrake; in any degree, of the nature of Cl 


| ink rtr f f 
of way bgain/ them Wherever the chataftet af jg Gur 


2 exiſts; 's/ You may ſhop the Embaſſagor, " aur | enemy 1 | 


bis Nane ;. but when he has arrived, and has "AY 
upon himſelf the functions of his office, ar 
been admitted i in his repreſentative charadter, he be M 
comes à ſort of middle-man, entitled to 1155 
ee as ſet apart for the protection of” k A 
tions of amity and peace, in maintainjn ning ß iel 1 
nations are, in ſome degree, intereſted. It Hi as been 
argued, that he retains his national chirater un. 
mixed, and that even his reſidence. is conſidered as 
a reſidence in his.own country; But That is a fiction 
of law invented for his further protection only, and 
as ſuch a Action, it is not to be extended beyond the 
reaſoning on which it depends. It was intended as ry 
privilege and I am not aware of any in ance, in 
which it has been urged to his diſadvantage, Could 
it de ſald that he would, on that principle, be ſub. 
ject to any of the rights of war in a neutral tetritoty ? 
certainly not : He is there for the purpoſe of cart. 
ing on the communications of peace and amity, for 
the intereſt of his own country primarily, but, at the 
ſame time, for the furtherance and protection of the 
intereſts,” which the neutral country alſe has in the 
continuance of thoſe relations, n 
It eis to be conſidered, alſo, with regard to this 
queſtion, what may be due to the convenience of 
the Neutral State; for Its intereſts may require 
that the intercourſe of correſpondence with the Ene - 


my's Country ſhould not be altogether iriterdi&ed; 
It: might be thought to amount almoſt to à decla - 
ration, that an Embaſſador from the enemy ſhalt not 
reſide in the neutral ſtate; if he is deelared to be de- 
barred from the only means of. communicating. with" 
* own. For to what uſeful purpoſe can he reſide 
there, 


* An Mar, or anna 


there, without the opportunities, of ſuch a communis. 
cation ? It is too 'much. to fay, that all the buſineſs, | 
of the two fates ſhall be tranſacted by the miniſter, April , 
of the "neutral ſtate, refident i in the enemy's Country. HO: 
The practice of nation has allowed to neutral ſtates. 


the. privilege of receiying miniſters from the Bellige-. 
rent ſtates, and the uſe and. convenience of an im. 
mediate negotiation with tbem. = 

It is ſaid, and. truly ſaid, that this exception x may be | 
liable to great abuſes,and ſo perhaps, will any rule that % 
can be laid down on this ſubject := — 


— Mille adde catenat; 3 
Effugiet tamen hac— 


469, 


Cano nNng, 


Opportunities of conveying intelligence may always 
exiſt in ſome form or other. It may happen, that 
much miſchief may ariſe by the communication of 
news, in the private letters of intriguing private men, 
or, as the French government has been much in the 
habit of employing ſuch characters, of intriguing 
women z but if they are not ſtamped with the cha- 
racter of public communications, this Court cannot 
purſue the conſequence to the penalty of thoſe per» 
ſons, who may be made the vehicles of conveying | 
ſuch a correſpondence. It has been argued truly, 
that whatever the neceſſities of the negociation may 
be, a private merchant is under no obligation to be 
the carrier of the enemy's diſpatches to his own. 
government, Certainly he is not: and one inconve- 
nience, to which he may be held fairly ſubject, is that, 
of having his veſſel brought in for examination, and of 
the neceſſary detention and expence. He gives the cap - : 
tors an undeniable right to intercept and examine the 


nature,andcontents of the 4 NAN he is n 
* | for | 


The 


CAROLINE. 


4 it, 


4 


I | 
+ CASES DETERMINED, &e. - 


4 


for they may be papers of ati injurious tendency, al. 
though not ſuch, on any @ priori preſumption, as to 

ſubje& the party who ies thamcto he penalty of 
confiſcation, arid 5 Sinz the LEW the right of 
that enquiry, he muſt ſubmit to all the inconvenience 


that may attend it. Ship and cargo reſtored on pay. 
ment of captors expence. 5 
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No. I. 
Mons18UR LE MINISTRE PLENIPOTERXTIAIRE, 
Paris, le 24 decembre 1806, 


E m'empreſſe de rEpondre a la note que vous m'avez fait 
Phonneur. de m'adreſſer le 20 de ce mois. 


Je penſe que le decret imperial du 21 novembre dernier, n*ap- 


porte juſqu'ici aucune modification aux reglemens actuellement 
obſerves en France, a l'ẽgard des navigateurs neutres, ni conſẽ- 


quemment à la convention du 30 ſe tembre 1800 (8 vendẽmiaire 


ang), avec les Etats Unis d' Amèrique. | 

Mais, quoique par cette reponſe, les quatre queſtions ſur les. 
quelles votre Excellence a dẽſirẽ connaitre mon opinion, ſe trou- 
vent implicitement rẽſolues, je crois pouvoir ajouter, | 

1. Que la de:laration exprimé par Particle 1. du dEcret du 
21 novembre, ne changeant point la legiſlation francaiſe actuelle 
ſur la priſes maritimes, il n'y a nul motif de rechercher quelle 
interpretation, ou reſtreinte, ou Etendue peut etre Connee 7 a cet 
article. 

2. Que de faifiey contraires aux r6glemens aQuels ſur le HY 
ne ſeraient point alloutes aux capteurs, 

3. Qu'nn navire americain ne pourrait etre pris en mer, par le 
ſeule raiſon qu'il va dans un des ports de Angleterre, ou qu'il en 
revient, puiſque, conſormẽment à Particle 7 dudit dEcret, on doit 
ſe borner en France, à ne pas admittre les batimens venant de 
I'Angleterre ou des colonies anglaiſes. 

4. Que les diſpoſitions des articles 2 et 5 dudit dEcret, ap. 
pliquent aaturellement aux citoyens Errangers, domicilies en France, 
ou dans les pays occupes par les troupes de S. M. l“ Empereur etRoi, 
attendu quelles ont le caractère d'une loi générale; mais qu'il 
conviendrait que votre Exeellence traitit avec lo miniiire des re- 


lations - 


AIDA 
lations ext6ricures ce qui concerne le correſpondance den citoyens 
des Etats-Unis de I Amerique avec PAngleterre. 


Je prie votre Excellence, Monſieur le miniftre plenipotertiaire, 
de recevoir Paſſurance de ma hays coplidgration, | ö 
L -& E, Vi ' 


Le miniſtre de la marine et des colonies, 


1 Sus D DECRES. 


$137 en r Airy ine K e 
Ir. 8: I b pas à Mönfieur le jy6ncrab: Armſtrong, 
que mes rẽponſes ne peuvent avoir le-d&velgppement; qu les tere · 
rraĩent du miniſtre des relations exterieures, et. que c'eſt naturelle. 
ment a lui qu'il doit s'adreſſer pour ſes explications, que je ſuis 


fort aiſe de lui donner puiſqu? il les déſire, mais ſur K Pncdþ jab 
des donn6es moms poſitives que le prince de Denẽ vent. 
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1 Fine i 9 T” I, 
On the Practice of the Britiſh Prize Courts, with 
regard to the Colonial Trade * the E nw ay 
the 1 War, Er. 


o 
— 
1 


IN ſome ee, which bave appeareil during the laſt, 

two or three years, relative to the principles that are ap- 
plied by this country to the colonial trade of the enemy, the 
practice of the American war is amongſt other topics brought i into 
diſcuſſion, From the manner in which. that part of the ſubject is 
treated, it way be inferred that the Prize Hi i/tory of that period 
is but very imperfectly underſtood. It is merely for the purpoſe 
of putting on record a faithful ſtatement of facts, that the fol» 
lowing Note is conſtrued, as a ſupplement to thoſe paſſages 
in the ſeveral volumes of theſe Reports, in which the 9 is 
mcidentally mentioned, 


In one T reatiſe, generally aſcribed to a Gentleman high in 
official ſituation under his vwn Government, it ſeems to be aſ- 
ſumed, that the principle of diſputing the legality of trading with 
the colonies of the enemy, which had been acted upon, with much 
preciſion, in the war of 1756, was totally intermitted, as a pretenſion 
not advanced in the political or judicial diſcuſſions of the ſub- 
ſequent war. The next inquiry,” it is ſaid, ** relates to the war 
© of the American revolution; or the Freneh war of 1778. Here 
« it is conceded on the Britiſh ſide, that the new principle evas 
* throughout that period entirely ſuſpended. On the other fide it 
may be affirmed that it was abſolutely abandoned.” / 

What the principle was, in ſorm and effect, it will be unneceſſary 
to ſtate with particularity in this place. With reſpect to its origin, 
it may be not ſo ſuperfluous to remark that it is ſometimes very 
incorrectly termed the principle of the war of 1756 3 and that advan- 
tage is taken of this manner of deſcribing it, when it is ſtyled © @ 
new principle; and when it is ſaid, to be a material fact, that the 

vol. vr. 3 principle 


(9) P. 157. 
198. 210. & 


ſcq. 263- 362, 


reviat tout de ſuite: au ſeul expedieunt vraiment eecace; il traca ; 


} 


N principle was never aſſerted or enforced beſore the war 01775655 
To aſſigu the proper origin to this priatiple will not appear 


intmaterial, if it is recolleQed; that 2 pieminene part "$fthe 
queſtion in diſpute is placed on this conſiditation, Whether it 


| whether the diſcontinuance of the practice, which wok place it the 
. cloſe of the American war, amounted to a general and whquilfed 


renunciation ¶ or whether the reverſe of this reprefentarion iv t 


more conſonant to the truth,—That abe principle was;univerial/in 


its eſtabliſhment, as naturally incident to the-Rate oß facts out of 


which it grew; and that the continuance was accafroxnlonly,:and 


dependent on ſchemes of colonial policy, which have ſince been 
ſuperſeded and withdrawn? „ Won ode? 


As a meaſure of practical hoſlility, it would (mecefferity-ih 


low, in order of time, and be dependent on, the hes 
; againſt which it r the increaſing importance” of tf 
branch of the enemy's reſources, and the policy obſerved by 
the enemy with reſpect to it. In what proportion this brinth 


of the commerce of France had been growing up; in cvth. 
mon with the colonial intereſts of other Buropeam nations, y 
be ſeen in a ſtriking point of view in Mr. Arnoelds? Hiſtory ef 


the Commercial Relations, and. the Balance of Trade o France (a) 


in which work the produce of the colonies. is cnſideredꝭ through- 
out, as the great ſtaple commodity, by which:that country was #- 
abled to ſupport and carry on her commerce: with: the'Northern 
States. What the policy of France has been relative to chis prcuſiũr 
?rade, and how little reaſon there is to impeach the Nintiylk itfall, 
from any delay, or indetermination, that can be attributed. to ed to_the 


manner, in which it was originally applied, may be collected 


alſo from the ſtatements of | French Writers. From the 
— nn 9 it CO that the wat of 77 756 vii, 
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- (bY * Ce weſt par la u peter fois qu'on a voulu recourir en 
3 aux nations neutres, pour approvi ifronner et vuider no. Cole 
nier, et que ce ſecourt à été reconnu infuffiſant et ruineux. 


NM. de Pontchartrain, étant Miniſtre de la Marine, crut qu il ſeroit 


bon. d admettre dans nos colonies les nations amies; mais les pre. 
miero vaiſſeauæ qui furent exp6di6s ayant été pris, le Miniftre 
un plan de protection pour la navigation Francoiſe ſi exballents 


F quoique nous fuſſions en guerre arec P Anghterre, et la 3 
1 lande: 


APPENDIX. 


not the firſt -inſtance, in which the protection ef the ccloHial 
trade of France, hy the intervention of neutrl privileges, had been 
made a device, and ngen of war, and that it was ſo far at leaſt 
" counteratt-d, int effect, by this Country, in the preceding Wärs 
ef that century, 89 to be immediately: abandoned; The flactba- 
tions of policy thus- abruptly! | purſued by the enemy; will 
beſt explain how it may hare happened,” that "the'prineiple did 
not aſſume its more diffin# churactor prior to the war of 17/56. 
With reſpe& to the ſiſpegſſon of the principle; as deſcribed 
in the work above mentioned, it will be the object of the folloiw- 
ing note to ſhem what the courſe” of that ſuſpenſion actually 
was; how far it may be- conſidered as an entire ſuſpenſion 
throughout that war, or as an abſolute abundeamint ; and at 
what particular time it was introduce. 
In another paſſage of the ſame treatiſe, referring to the exyth- 
nation which has been given of that ſuſpenſion, a doubt is ſuggeſted, 
whether the views aſcribed to the Freneh Government, and 
tze conſtruction aſſerted to have been put upon "theta by 
the Prize Courts ef this Country, ean be ſhewn by any en- 
dence to have led to the relaxation in queſtion. At what 
particular time, it ĩs aſked;'and in what particular terms, this i im- 
portant "declaration by France was made, is not mentioned; nor 


has any ſuch derlarorion been diſcovered by a ſearch, which has 


been carried through all the French codes, and ſuch bf the 
annals. of the times as were moſt likely to contain it; Aud 
without ſome further account! of this declaration, or this . „- 
HT r e 


Sn od 
þ . Cf 136 20 11H x 1 1611. * 3 TO 


N he EY 
lande, I ** fois, 3 ne 3 par 20 pour eee 
or de ſortie de St. Dominique, et de la M irtinipue et 15 & 22; pour 
cent pour aller a Quebec. — This 1 have been i in | the war that 
ended with the peace-of Utrect. 


© In 1744, P Adminiſtration, voulut. tenter /a.memt.choſe : On fit 
expẽdier de Hollands Gx navires. pour St. Dominique«/la- Mars 


TAE 


tinique, et Cayenne, Cingue furent pris; celui pour Cayenne, beau- 
coup plus petit, et moins important;; arrixaz de la on. prit le yard 
ti ſage d ẽtablir det con nis, et d' interdire aux amateurs toute 
expédition particuliere” Confederations fur: Padmiſſivg; dec: naviren 
eurer, aus colonies. . de Feen teins de 75 
Page 13. . „leg l ue Hd zt 3b BRI 


as 27 ou} 208 992108 


mr t decide en this prectte eberakter pl Fuser of kt“ de 


kemarks would be due to it. If collateral fats ſhould:correſpond: 
be wanting other channels of communication, through which ſack 


Ar * Df N. 


aiſwer to this call for further informatiou, ĩt will-be ulſo the wh 
Ject of the following note to ſupply ſuch fad, as may have filly 


4 within the ſcope of the Editor's obſervation: Ft will at kaſt he 
ſhewn by contempbrary documents that the naaa lng. which 


is traditionally reported to have prevailed, was ie u u glU,Di 


as 4 diſtinction operative in point of legal effecx , if the fact of 


ſuch a change of Game” on . 
torily eſtabliſhed. a” wilhg x isgquanny iniog 

If this is ſhewn, 5 grel⸗ will not, [it ie oped, Ve 4d 
on the terms · declared by France, declaration, ur profaſſom dn the 


paart of France; as if thoſe expreſſions neceſſafly tmplied « Gre 


communication between the hoſtile governments: guch a 
fo made, would indeed have been a ſingula ſingular occurrence, and 


ſerving of the very ſmall degree of — moans = 


to ſhew that the underflanding alleged did prevail, ther will unt 


a perſuaſion would be more naturally, and mg incul. 


\ cated, as there may be hereafter occaſion to remark,” 1971919 09 


With reſpect to the aſſertion, That the rule —— 


Wn. throughout that period,“ or as it is expreſſed by another Gentleman 
that it was left ſight of in the war: that ended in the yef 1 


The moſt. eſfectual correction that can be oppoſed to ſuch ſtates. 


* 


ments, will be by reference to a profeſſional Opinion given, ſo late 
in thoſe hoſtilities, as the 24th of February, 178 1 hy un Advocate 
of very diſtinguiſhed Accuracy and Experience Iat Opinion. 
ſtates the reſult of the caſes which had occurred during the preceding 
war, and « that it was to be concluded from thoſe precedentꝭʒ that: 
the event would be the ſame, if the appeal” interpbſed in the * preſint 


ae ſhould bs proſecuted ;- but that no caſe of the ſame natiite” had 


been determined, either by the Lords of Appeal, or the 


Thgh Court of Admiralty of England, a any part m_ 


Wau 81 1 


We learn chen, from the beſt. e that the queſtion bad 


not preſented. itſelf in the High Court of Admiralty: till that late 


period of the war. From the hiſtory af the caſe, itſelf it is. eident 


chat the Vice, Admiralty, Courts bad. procgelled, without bei- 


tation, to 9 e the principle which, had been uniformly. acted 


u n in the former war. | 18:89 94 mon 2 * 
24 the Derifions of the 2 Wer Fa Pe tk ( H, alf 


there 3 is reported the caſe of the Calbarina, a Dutch ſhip, K-15 


* 


<a —— — 


1 1 | — 1— — A by RS... © 


a we 


| eopdemined expreſaly on the ground that the cargo was laden at- 


ſentence of the Court of Seſſion, and of the High Court of Ad- 


oſ the caſe, in which the fame queſtion was decided by the 


APPENDLS, 
tute on the 22d of May, 1980 and brought to Glasbau, and; 


&. Domings, and . was, admitted to be the produce of that iſlands; 
That. caſe went by appeal to the. Houſe of. Lords, were the 


wiralty of Scotland. was reverſed, It was intimated by the learned 
Lord who. moved for the reverſal, « That the High Court ef Ad- 
miralty in, Scotland had no juriſdiction in Prize. Caufes. But the 
point principally relied on ſeems to have been, Becauſe--the. 
principle on which the Courts had. proceeded, although adhered 


te in the war Which ended in 1763, nee From: in ; 
that which termingted in 1782 (a).“ 50 | ETSY 
Before the Houſe of Lords the caſe appears to has ans — = — 


a full d;/tuſffan; from the ſtatement given of it in Mr. Arounne 1 | 
Nurliamentary Reports (c), and from the reaſons ſtill extant; in (c) Vol. 5. pa. 
the papers printed for the hearing of the cauſe; From thence we 2 8 dit. 1803. 
gather ſeveral particulars which have not accompanied the hiſtory 


Lords of Appeal in Prize Cauſes. The two cafes were nearly | 
contemporary (, on ſimilar facts, and argued by the ſame (4) Tizer, Lords 
Eminent Perſons. It is not known that any note is now extant of ag roomy 


what paſſed in the particular caſe of the Tiger. In'defett of proof, 5 1 
0 8. 2 


therefore, from the proceedings i in the original cafe, we may be at 3% 1783. 
liberty to advert to what is preſerved in this parallel cafe, 
and to conſider the two caſes as identically the fame.” From 
the argument before the Houſe of Lords, we learn the pre- 
eile edict of the French Government, to which the attention of 
the Courts af this Country was directed, as diſtinguiſtnag 
coſonia / eaſes of that period from the precedents of the formet war. 
It was an edict iſſued at Pari: on the 31ſt July 1779, by which, as: 
it is recited, ( The ſubhjelke Hull ſta er not at enmity with n 
allowed to trade with, the French colonies.” ir 
It wauld'be defirable to aſcertain the exact terms of this edit : 
but it is nat printed entire; nor has the ſearch made for it been 
hitherto ſueceſsful. The above recitalis copied from the printed 
caſe of the appellant In another paſſage it is ſtated ſomewhat 
differently, as an/edie . laying open the French Weſt India trade 
to all foreigners or neutral nations.” On the part of the claimant 
« the effect of thi decree was preſſed, as materially diſtinguiſhing 
the caſe rom. the, caſes of the preceding war, which, the el 
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1782. 


< order of the 


Ken 


ogy art enn üellion 4 7 
apply 8 ner 
155 1 6 Lia: Ne . as kee Fm wh ee 8 he 8 
. "with Fr. Thi ke t could in any laps make the ſhip % 


cargo 5 by adoption ; they only avalled't elves ro th 
23, 5 : was given to 1 "YubjeUs'df 1 in comms 
with eyery other nation in the world net nat at war wi with Fr * 
conſequence of an edit of Paris, the zaft July, - e 
the French Wet India trade to all foreigners, tr e paring 
And reliance | was placed, as to the legality of u trade ſo 0 permitted, 
'on a precedent then recently decided by the Lords of 7 75 in 
Prize Cauſes (a), in the caſe. of the Tiger, >, Bab ſh 275 
. Domingo vo S. Thomas, and ſome other ee tay, 
From. the manner in which the edit i is recited, there i is . 


| ta believe, that the tenor of the ordinance is pretty 3 


although the preciſe expreſſions may pot all be. retained. . 
Was a general and univerſal opening of the colonial market din 
conſequence of an edict of Paris of the 31ſt July. 1779. 

*. This circumſtance i 18 not, altogether immaterial, as 22h per 
_ haps ſomething ſpecial in the mode or defign of making the proels. 
mation. A partial liberty of trade had been previouſly granted by 
" the. governors of the, reſpective Nando, at St. Domingo, at leait, 
and at Martinique, prior to the declaration (4) of. war, or "he 
"knowledge "of actual hoſtilities i in that part of the world. The 
"admiſſion of foreigners into the porr « of K.. Domingo magauthorized 
by an ordinance of the Governor, recited in the Papers, of il 
"Tiger, bearing. date the 20th of July 1778, and entitled, an © — 
dinance concernant + Introduction der batimente etrangers,, et pg 


"entitled. 6c 4 BY la Martinique.” There i is an ordinance of 
the governor, of the 7th Joly, 1778, «declaring the ports of that 
iland open to foreign traders, for the ſupply of dhe iſand.”. . 

Whatever the ſecret object of the proclamation. of 1779 may 
have been, the purport of the edict way at leaſt: general. It. 

be opſei ved. perhaps, that nothing is mentioned. of another 
Aer en leren $0-4his change inthe pobcy eee, 


Ohwbe order for epd, a on e part of Fai 37 beit We ihe 
100 of Jaly 1 7785 reciting the wr of two Frenth da ok by 


the” 'En AL the 17 5th df Jute preceding. « In a quent 
12 Sür of April 1578, the he commenbement of hotilifies | 


i cer £35 be teckbted; auf gent h, fromthe dais of the 1h 
of June 1778. add 


K 


AE Nx. | 


F 3% as Rood, alſo o to omulged as nent.” 
e e pomp 


Nao ſe we Co t a character of that kind had 
q nde to it. M . is.in thy latter p of the printed Reaſons « of 
the captgn that this pig iy jntrodue Big concluſion of the gel neral 


argument, of whieh a 1 may n. not improperly be inſerted 


bere dne oe) 5 
In ſupport of the 8 of the Court below, it was con- 
c tende 1, % „That the cale came preciſely | within the principles 
that had been applied to "the Fay trade during the late 
War; "that the continuante of the ſame principle bad been | 
"enacted; by thy legiſlature in the ftatute ( 4) which permitted a (-) 20 C. 3. 
"regulated trade d= td Grenada and the Grenadines, in neutral ſnips n 
bound to any beutrel port 2 but with a proviſion that it ould : 
"not e extend to any othet iſland than Grenada or the Gr:nadines ; 
4 the whole of which badingr or cargoes ſhall be Iighle to tonfiſca- 
. tion and condenination'as lawful. Prize, any thing i in this 8 to the 
* tontrary wart Bund. alk; 
That agreeable to the fame principle, there was a a clauſe in the 
inſtrüctions to the owners of p private fhips of war, which enjoins 
the commanders. of fuch” private ſhips and veſſels as ſhall have 4 
letters of i marque and rebrilals, that they do not upon any account 5 
ſeize upon detain ar any ſip | belor nging « either to the States Gene- 
ral of the United. Prorinces, or to their ſubjecte, bound from one 
Europet in bert, to a other, « or from. any Dutch ſettlement to any 
port of the United Provinces, and vit e verſa—By which it was 
plaiuly implied that Britiſh privateers might ſeize Duteb ſhips coming 
from a Prench Welt India ſettlement, with goods taken in there. 
0 That, With reſpecr t to the edict of the French King, of the 
31ſt Jul, 1759,. 60 by. which the trade of the colonier was laid — 
t all neutral liter, it was tobe recollected that during the Tat 
war Dutch: Rips*thgaged im this trade obtained ſpecial lieencks 
from the' Frenth Gbwernment, but theſe wete conſtantly difte- 
Lade hin arge "as obviating the allegation of their being en- 
' gaged in «trade only open to VN rench ſubjects, and there even'taben 
N ee of © thei being adopted French Hip. Duridg 
the preſent wat, it is ſaid, à generul licence had been given, which 
— when the views and conſequenees are preeiſely 
the. ſame. [he opening a trade 49 the colonies. of France, Narr — 
n halla, was was a tranſaRion.to the. prejudice. of Great N 
mere: device and coyer.for rande A Dutchman trad Lp a 
9 of this Find, is not in the ordinary ſituation. 0 A neutral 


i lupjeQ 4 continpipg his os a the ven nations. | 
. $iedlt 6 


8 II na. 14 


| 
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Irn 


. peace; is to all intents —— 
2 of France, beiog adeitted tag partir ipacidn hed bn, 
in the excluſive rights of Wrench ſubjecti : ¶ Hhen follows - 
ge more, particularly connected. with. he ꝓreſent ſubjectd. 
6 No perſon can poſi ib{y byljeve, that the license 40: othen;flatar will be 
continued by France azter the geact ; it has been be uumn ia waridly. 
of inflancess that the Dutch dp; not andiftand thint it adill zn and uni] 
lech leence has, been grant d. or:contiqued, in time of ref mn pence, 
no regard can be paid. 15 it when I ud in inte of uu, g Dονον 

Heres, then, we cem to, approach neag to the object of tha 
_ enquiry. For when the grounds. of a Fr d/ctil; Deciſion! art not 
ſtated by the Court, there. is po better, made of collecting the rea. 
ſons cn jefurally, than by tracing + them. through; the arguments 
of the ſeveral parties. Tt is in this argument admitted, that 
the” effekt ot ſuch 'A change” would ſu uperſede. the e pringiple, 
that Had been eſtabliſhed Upon a "different ſtate of fag; and by,. 


Ji Duc“ 


5 ther alrehepe to prove that. A permanent el ange was 1 not VERY... 
ertdible,\ Lit is ib plied allo, that Juch a h. ne was ; contended for... 
Conbdering, the ; argument. in thus caſe ; as dent; ified in ſubſlarice 0 


at. 


- with the argument before the Lords of * Appeal in "Prize Cauſes, ye 


ſeqm” to lave. approached as year. to the ſecret, deliberatigns.of . 
that Tor: rt c of, Judagture, ILY Wen * deviation from 4 Bn: 


an Sehe it- may not. be. 3 to n 5 
it might be ſupported, or oppoſed, by. the general  apinians- of. . 
the times. On this point it cannot be forgotten that. the very 
faſttihi "of * polaitul "theories at that period, eas preciſely 


character to give countenance and ſupport to ſuch 5 TRA 166. 4 


Inthis Country the policy of throwing open the Salbe ial tg 
had been 'refiuouily recommended by perſons of great name anc 
auth6fity, and particularly by the celehrated author of The 1e 
Wealth of Nations,“ a work which had then recently dppeared. 
Similar fentiments had been induſtriouſſy cultivated by . the Frono- "5 
wie in Fronce, by Mr. Mirabeau eſpecially, and, amongſt other My 
grounds, with a reference to the precarious relation (ubhſting, he- 
tween the colonies and the ous: _ = 15 wann out fs 


: bot odio 5 _— 


kb 


20 


From the: vey trag before! IE ns 17% hy" + 


{ entities e Confidevations fur l admiſton det Nuvirer neithet 
gu dolonite. Francviſes de 7 Hmerigut; an ths: te guerre, — 
'be tolleCted many important traces of the views of colonial 


15 | {ole | 
— 
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oliey: enterta t ine in Fran eu that period. 2 17 

Aber had been ſtrong fluRuativiis = nor ep nd 
on the part of the Government'of France, antecedent to che getuat- | 
commencement" of hoſtſlities That publication was intended 
to hare appeared abont- the end of f 2778; but Tome 
obſtacles had prevented kh. % Now,” however, it is fuld, fince” | 
Government has abwodoned . — | 

colonies. by ment af deuralr, and> lis adopted” the method of + . 
protecting our own-conſmerce by strong conwoy, we may, Wil- 

out inconvenience,” venture to Cnſecrate, by this publication, 

principles ſo av ording with thofe of the Government, and intrö- 

duce to the pabhe u work, Which has uy berg ao but the. 

national honour aud proſperity. FRUIT 06 


oft a Goreinment, wavering | between ſuch views, OY is 8 
illiberal, nor! a interpretation of their Adds, to believe; , 
that they would willingly concur in any repreſentatian that 
might promote the great object of national proſperity, .. :&. 
more ſimple, and perhaps \ the fut int rpretation, would be to up- 
_ pole, that they might be fo undetermined i in reſpet t to their -futurs | 
plans, as to be not chargeable. with fraud in encouraging. | 
repreſentations, that might be circulated, of the continuance, and. ; 
intended permatience't of their preſent policy. This, at lealt, may 
be alſuwed, that if there were auy other parties dif noſed to eon. 
tend for a conſtruction of their acts, that would ſecure a temporary E 
advantage to their trade, it was not from any more explicit decla- 
ration, on che part of the French 3 that the fallacy of f ol 1 
a repreſentation w üld be es poſed. b 


This Lead to a a conſideration of the queſtioa, whether, i it was \ | | 
probable that other parties would intereſt themſelnes in that cauſe? A ; | 
and there are not wanting traces of ſuch an interpoſitiqg. It has „ | 
been at all times an pbje& of ſolicitude with neutral States, tg pro- | | 
mote and extend the trade of their ſybjects, by the aſſuranges which .. 1 
they may be enabled to give of the views aud diſpoſitions of Bellirr;- | 
gerent powerz, reſpeRiyely,. towards. themſelves... It is not wafre=. » 
quent with them to,contend for particular. ammunitieq, on N 
that they 1 may be able to obtain the ſame m from 
oppoſite Belligerent, „ en en HP its : i463 ety" 880 

The diſpoſition of the neutral States to act in a concert, ns + 


every poſlible advantage far the extenſton of their commerce," 
that particular time, is well known. In whatever form the ister- 
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of parliament can be no law for forei ftates, n nor operate to 


APP hx. 


Interpyltion; are . de perceived, in. a ek et, . Ter 
2168 Neutrality,” publiſhed by Mr. Hennig, at. Altona, in to84,focn 
- after che termingtion. of that Ware: 26 Hie wh ven Nie e gig 
From the ſubje& of.Blockade the writer, paſſes on to treat. of 
the i tuation of the enemy's Golonies e A dem important. con- 
- ideration\connefied with che preſent ſubzecd, I ſaya be, %:is the 
trade with the colonies in the Weſt Judi. reſpeR to them 
is there any foundation whatever, for confidering the iſlands in the 
Vgl Indies as in a ſtate of blockade ? And if there is ot, what 
neceſſity could there be for a ſpecial proclamation. on the part.of 
Great Britain, authorizing neutral ſhips to trade in the produce of 
Grenada and the Grepagines ;, ſince thoſe iſlands have fallen into the 
poſſeſſion of France, and France has laid qpen the Trade from 
, Martinique and her, other iſlands ? ? Further, c on what grounds can 
Great Britain preſcribe, that the returned cargoes from Gr renada e or 
the Grenadines tall go to neutral ports, under the name of ſome 
r mmercial houſe 817 thoſe Iſlands, 7 in order to' exclude the produce 
bi the other French iſ|arids from being carried as any, part "of thoſe 
cargoes 57 — Some remarks are then made c on che limitations of t 
"Grenada at, which fix its commencement Profpeaiocly from the 
ft June 1780, and provide, that nothing in that act ſhould be taken 
to affect a any judgment already Silben. : 'Theſe are not improper 
Lvonſidered # maintaining 4 general Principle of excluſion, hh 
the” writer terms an kings enk on neutral ri . fferting) 
"that France alone has uy right of e or thy the trade wit 


Her own colonies. 


4 It is true, et (i 3 is obſeried,) that an EA 


ALY 


the diminution of their rights. But it ls a direct authont to 
Brig ſubjects" fot the figure and 'tondentnation of all ipe and. 
cargoes coming from the FrincÞ or Dureh oblbies, the chte o 
* which muſt be to impbſe great embarraſſments on dedtiel trade. 
And it is obvious, that thiese embartafſmertts null be ſeverely felt, 

dib the difficulties which grdw but of fuch particular ordinances, are 
not adſuſted in ati amica nd friendly manner by treaty, "mote . 
*bſpecially if the neutral ſtate grants the protection of 'ati'dfnidd 
*convoy'fot a trade; which the belligerent ſtate treats as inter diBel, 
"Now, although, in reſpect-to'the trade with the colonize th Hmerite, 
-Giboe France has opttied it to all nations, "no 'expreſ? cohe2iok"bhe 
bern mide” on the part ef Great” Britain, ſtill dll" veſſcid fefa 
for having brought goods from the'Frinch atid Dutch colobict abe 
"buen releaſed byithe ee Eten of Aduiralty; und the 
e e 2 1... Now e ede 
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throne chiJer ha porn dess Th 
This nal the be d e ee debe. 
treatiſe, In th-ſe- obſetyations/it is not. eaſy to diſeern any 


very preciſe underſtanding ot the ground; on which the prineiple 
bad been originally placed, nor uny very firm perſusſton that it? 


had been ab/olutrly renounced. On the other band; they eontalm 


an acknowledgment that the principle of ereluſion had” beets | 


afferted in that war, and that the relaxation was conſidered; always, 
in conjunction with the unlimited efitning of the Frenth colonies, 


nd as conſequent upon that alteration of ſyſteth.” The' practice of 


the Courts of Admiralty of this country is ſet in oppbſſt on to 
want of any cire# and abſolute concgſſion, on the part of the Govern- 


ment. from which it maybe inferred, that the change of practice wind 


introduced on confiderations fur: ſbort of a general and 
renunciation of the principle 3 and that the parties to whom alone 
a forinal conceſion might. ut any time, have been expected t to be 
made, could be no other than the neutral ſtates endeavouring by 
negociation, and oy all means in their power, to eftabliſh the 
right of their ſubjeRs 10 this extended commerce. 

But, it is afked, « why, at leaſt, was not the rule ated as 
to. the colonics of Spain and Holland, with regard to which no 
change of polioy is even imputed.” The anſwer with reſpect to 


Sp:in may be found in the fact, that the colonial trade of that king · 
dom was carried on chiefly under ſpecial licences, granted to what 
vere termed | regiffere. fbi ſhips, and that caſes of that deſcription (a) (0 Hertiginnany 
were condemned e on the ſame courſe of reaſoning, that had been 9th Pee. 1780, 
7h 1 to them in the war of 1740. 
: with reſpect t to the Dutch colonies, the period (a) at which {«)Wardeclared, 
 Follan, Fame into the war was ſo late, that, on that account Ves. 2 
alone, no particular inference can be drawn' from the conduct of 


this Country. towards the Dutch colonies. * 
It may not, however, be alt gether irrelevant to the due 


conſideratian of the ſubjeR, to advert to the ſituation of the 


principal Dutch ſettlements during that war, &. Zufatius was 


captured immediately on the breaking out of hoſtilities, on the 


3d Feb. 1781. Of the ſtate of Curacan, it became notorious, in 


the caſe of the Niewve Vrienſcbab, captured in January 1783, 


that from the beginning of the. Dutch war, above twenty fail of 
Dutch ſhips had been lying there nearly two years in expectation 
of convoy, with cargoes on board; and being unable to obtain 
convoy, they were paged over to Imperial houſes at Ghent and 


other 
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aber places, for the purpoſe df protecting the property, 
They ſailed in the autumn 15825 and were fereral of them 
captured in the beginning of 1783, à ſhort time prior to the 
termination of the war. - Though ecutring late, and after the de- 
cifion in the Tiger, they were in their nature undoubtedly 
caſes of trade with the colonies of 'Hollandy -withregard foiwh 
no. change of ſyſtem is known to have bean intimate s and 
anſwer to the queſtion muſt perhaps be placed uon thiw cnfiders.: 
tion —That in the courſe of ſucceſſive igſilitiet againit.confiderated. 
Powers, it is natural, and frequent, in practice, nos tauery.genenl; 
rules, though they may have been adopted, , originally, withirefes. 
retice ta, the fituation of the principal enemy in the war 4 
Theſe are the obſervations, which the Editor has beeninduced to 
See, under. a deſire of aſſiſting to aſcertain, wich ſome degree of 
hiſtorical preciſion, the courſe of a tranſaRtion,towhichs reſoronce it 
frequently made in very general and indefinite terme. It the refalt of: 
this enquiry ſhould appear to reſt, in ſome parts, more tlian mighthe\ 
defied, on conjectural reaſoning, it will be received, it is hoped,with' 
tention. to the difficulty of obtaining politive  evidenes of: __ 
nions, and ſentiments, which had no appropriate channel af 
munication, through which they can be dirocly traed. vhs \ 
| leaſt eſtabliſh ſome points not. before brought to publie notice, It 
will ſkew. that the explanation, traditionally recorded of the judicial- 
| grounds. of this relaxation, is ſtrictly conformable to the courſe of 
| argument atiualiypurſuei=-nnd that it is corroborated by the aceouny- 
_ "given of the change by foreign contemporary writen.” Laſtiyſ ie 
will juſtify a coneluſion, that the repreſentatione before ctw} nnd” 
alſo the following. © that hot only the trade of nete to 
the belligerent. coaſts and colonies was: ſanctioned: by, the: Ai 
courts, tbreughout the war of 1778, buy. that. the ſanction was 
2 ai by the law, of ntjong, and. gonſequently. that the ue 
princip le,condemning ſuch a trade, wag nat merely. ſuſpended under: 
the influence of a particular conſideration that ceaſed! with. that 
war, but Was, in purſuance of the trug principle of;zhe lan of na- 
tions, judicially abandoned and renounced” '—It wh juRifyineconss 
glufon, That poſitions of this tenor are not en ee 
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HERE. is one 0 WY which the Editor dun TY 
opportunity of introducing! here, as connected with that 
branch of the colonial principle which relates to continuous voy- 
ages It is merely to point ont to thoſe, who may have occaflon 
to obſerve upon the manner, in which that extenſion has grown 
out of the original principle, 2 circumſtance which appears to. 

have hitherto” eſcaped! notice, vis, that it was in the firſt in; 
ſtance + adopted "ad u rule of equitable conſtrue tion in the 
vour of netal d Arade, in protection of that part of 4 cur- 

go, ich- hach one from Hamburgh to Bourdeaux, and was 

afterwards captured! on the ulterior part of the yoyage to ve,” 

Domingo. Thoſe goods! were contended to be liable to con. 

demnation, underbehe inſtructions. They were exctpted, how- 

ever, by the interpretation which the Court adopted, that the 

touching at 3 gecompanied with an entry, und the 
forms of 'exphreation, did not create ſuch an incorporation into 

the commerce. of France, us could render the deſtination of -the- 
continuour voyage liable to be conſider: d, ar between French port: only." 
The words uſed by the Court on that occaſion were — the ( Marte . 
ſame. as thoſe applied (a), e converſe, to ſimilar circumſtances ap» 2 — — 
pearing afterwardi ia caſes which have been made the ſubject 7 f — 

much diſcuſſion. I The Court obſerved, Another conſideration” 
was likewiſe preſſed againſt theſe goods, that having been entered 

at Bourg, and exported from thence it muſt be deemed an aftual 

exportation from that port; and conſequently that they are liable 

to be treated legally in the ſame manner (whatever that manner 

may be) as the goods firſt put on board at Bourdeaux, I in-, 

cline to thin hat this would be much too rigorous an ee 

of principles, rather belonging to the revenue law of this king- 

dom, à ſyſtem of law having little in common with the general 

prize law of nations; and that theſe goods are entitled to be con- 

fidered as coming from Hamburgh; their original place of bh. 

ment, Former deciſions having fully eſtabliſhed that a pigecT 

commerce from a neutral country to a French ſettlement 

was open, I decree reſtitution of theſe goods,” — Adm. Rep. 

vol. 2, pa. 197. 
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